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INTRODUCTION AND ABSTRACT.

The transcript in this case is so poorly arranged, and

incompletely and inaccurately indexed; and the State-

ment of the Case contained in the Brief of Appellant

and Plaintiff in Error is so meager, that we deem it

necessary to make a new statement, giving in greater

detail and better order the history of the defendants'

claim and also that of the plaintifif.

I.

This history of the defendants' claim,—the "Bear

Cub,"—is supported by numerous documents and by

the affidavits of more than thirty witnesses, and shows

that gold was discovered on said claim by Axel Olsen,

just prior to June ii, 1899; that, thereafter and on that

day, he distinctly marked his location on the ground,

in the exact spot where it has existed ever since and is

now being worked by the defendants; that, five days

thereafter, on June 16, 1899, he recorded with the

Recorder of the Cape Nome Recording District his

location notice, which contained his name, the date

of the location and such a description of the claim,

both by reference to natural objects and permanent

monuments, as identified the claim; that he and his

successors in interest have done, for each and every

year since the date of the location, more than enough

work upon the claim to keep the same alive, and have

kept the stakes and boundaries constantly renewed and

clearly marked upon the ground; that defendants ac-

quired title to all of the claim through an unbroken



chain of mesne conveyances from the said Olsen and

without any notice of any adverse claim on the part

of the plaintiff; that the defendants Ashley and Adams
acquired their leasehold interest, under which they

are now working the claim, in 1905, without notice of

any claim on behalf of plaintiff, and that the first dis-

covery of large value in the claim was made by them,

in May, 1906, after they had expended a large amount

of money in developing the ground; that not till they

had made that great discovery did the plaintiff give

them any notice of any claim to the ground; that, in

July, 1906, one Charles H. Curry, claiming to be a co-

owner with plaintiff, brought suit against defendants

and moved for a preliminary injunction, which the

Court denied, early in August, 1906; that, then, the

plaintiff, acting in collusion with said Curry, brought

this present suit and made a similar motion, which was

also denied; and it is from the order denying this

second application for a preliminary injunction that

this appeal is prosecuted.

It also appears that, when plaintiff brought his suit,

he relied upon a title alleged to have been acquired by

him from one H annum, in November, 1905, for which

he paid twenty-five dollars. His purpose in thus set-

ting up the Hannum title was to avoid any dependence

upon any title acquired from Curry, as Curry had

already been defeated in a similar motion; but, on the

hearing of the motion, it developed that Hannum's

title had been forfeited, so that the title alleged in
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plaintiffs complaint is invalid; that thereupon, during

a recess of the Court, the plaintiff produced a convey-

ance from Curry, and finally based his motion upon

that, although, to hide his collusion with Curry, he had

originally made Curry a party defendant.

It further appears that the defendants are wealthy,

have a combined responsibility amounting to many

times the total value of the claim; that the leases, under

which Ashley and Adams are working, will expire in

June, 1907, and that any interruption of their work

would necessarily involve them in a very great loss.

II.

The history of the plaintiff's claim shows that

his original location, the *'Big Clid", was made thir-

teen months subsequent to the original location of the

"Bear Cub"; that the plaintiff's location, the ''Daisy",

vv^as made eighteen months after the original location

of the "Bear Cub" and five davs after the relocation of

the "Bear Cub" by Elmer Reed, whose conveyance the

defendants also have. It also appears that the "Big

Clid" location notice is totally void for uncertainty;

that its description cannot by any stretch be made to

cover the "Bear Cub"; that the "Daisy" location is

fixed, by its description, at such a point that it could

not possibly cover the "Bear Cub" ground; and that

the "Bear Cub" and the 'Daisy", which defendants

claim are identical, are so different that they cannot

possibly be m.ade coincident,—the "Big Clid" being

a rectangular claim, running lengthwise, due north and
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south, while the "Daisy" is a trianguAui ciaim, whose

base runs due east and west; and their dimensions are

not identical.

III.

We follow the statements showing the history of the

claims with a brief list of the legal points contended

for by the defendants.

IV.

We, then, give more extensive references to and quo-

tations from the authorities supporting defendants'

position.

V.

We next present, at some length, our argument on

the points made in our brief.

VI.

We next reply to the plaintiff's argument.

VII.

We then expose the inefficacy of the thirteen docu-

ments emphatically relied upon by the plaintiff.

VIII.

In this connection, we show that the diagrams pre-

sented by plaintiff, on pages 30 to 43 of the transcript,

are very erroneous and that the errors in them are

evidently deliberately made, for the purpose of assist-

ing plaintiff in his endeavor to avoid certain hopeless

discrepancies in his location notices and affidavits, and,



lurther, to lena ^Dlor to some of his unwarranted dis-

tortions of defendants' documents.

IX.

We next call the Court's attention to the fact that

plaintifif's counsel, in his brief filed herein, repeatedly

charges all the defendants' witnesses—over thirty of

them—with deliberate perjury.

X.

We then ask the Appellate .Court to note that plain-

tiff's counsel attacks the Trial Court with very offen-

sive language, which in effect accuses the Judge, who

denied the plaintiff's motion for an injunction, both

with dishonesty and cowardice.

XL
We then close with a brief recapitulation.
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STATEMENT OF THE CASE

DEFINITION OF BENCH CLAIM.

In order that the Court may understand this con-

troversy, it is necessary to describe the property in-

volved. It is all placer mining ground on Dry Creek

near the junction of Newton Gulch, about three miles

from the City of Nome, Territory of Alaska.

The defendants are the owners and lessees and in

possession, and are working a placer mining claim

known as the Bear Cub Bench claim in that locality.

The Bear .Cub Bench claim, as claimed, occupied

and actually w^orked by the defendants, is shown in the

diagram at the end of this brief, and the Court is asked

to turn to that diagram while we describe the claim

and its surroundings.

As appears from the diagram. Dry Creek in that

vicinity runs from the northwest (at P) to the south-

east (at N), and is joined by Newton Gulch, which

runs into Dry Creek from the northeast (from R).

The first gold discoveries at Nome were made in

1898 by Jafet Lindeberg, one of defendants' affiants

(Tr. pp. 244-247), and in that year a large number of

claims were staked out.

The first claims staked out were known as ''Creek

claims", that is, claims located lengthwise along the

middle line of the creeks, being approximately 1320

feet long along the middle line of the creeks, and ex-

tending about 330 feet on each side of the middle line.
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Among these were the ''Discovery" or "Eskimo Chief"

(A BED), ''No. I Below" (D E H G) and "No. 2

Below", so marked on the diagram. These were all

Creek claims, and were located in 1898. These were

staked first because the placer diggings were supposed

to be the richest along the creek bottoms.

Those who were not early enough to stake Creek

claims, took the next best, by putting their claims along-

side of the Creek claims, as close to them as possible,

and paralleling them so far as possible. The nearer the

bed of the creek they could get, the better it was sup-

posed to be. So the full length of the claim would be

crowded against the adjoining Creek claim, and the

width would extend up the bank, thus constituting the

first "bench" or "tier" of claims next to the Creek

claims.

The "Bear Cub" claim (H K F E) and the "Frank-

lin" claim (E F C B), shown in the diagram, are

claim.s of this character, being both bench claims, and

were located in June, 1899.

If one should stand at P, in the middle of the chan-

nel of Dry Creek, near the northwest end of the Dis-

covery or Eskimo Chief Creek claim, and look south-

east down Dry Creek toward the junction of Newton
Gulch, his right hand (A) would be toward what the

miners called the "right limit", and his left hand (B)

would be tovv^ard the "left limit".

The Franklin claim and the Bear Cub claim are,

then, bench claims in the first tier on the left limit of

Dry Creek.
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If a new series of claims northeast of, and parallel-

ing the creek were crowded against the Bear Cub and

the Franklin, they would be bench claims in the second

tier on the left limit of Dry Creek; and so on.

HISTORY OF THE DEFENDANTS' CLAIM.

ORIGINAL LOCATION OF THE BEAR CUB
BENCH CLAIM.

List of affidavits upon which this is based:

Axel Olsen, Tr. p. 193;

H. A. Blood, Tr. p. 154;

T. J. Vallier, Tr. p. 287;
.Tafet Liudeberg, Tr. p. 244

;

D. E. Cox, Tr. p. 20G

;

Frauk Righini, Tr. p. 222;

Gabe Price, Tr. p. 152;

X. P. R. Hatch, Tr. p. 235;

C. E. Gordou, Tr. p. 270.

In 1898, when Jafet Lindeberg discovered gold at

Nome, the defendant Otto W. Carlson was at Unga

Island, ofif the Alaskan coast, about looo miles from

Nome. As soon as the news of the Nome discoveries

reached Unga, Carlson organized a party which he

prepared to outfit and grub-stake for a trip to the new

diggings as soon as the next season should open. Among

this party were Axel Olsen, A. A. Johnson and John

Nelson. They intended to take the trip in the schooner

"Bear", and they called themselves "The Bear Mining

and Trading Company". As soon as the spring of 1899

opened sufficiently to permit, this expedition proceeded

in the schooner "Bear" to the new strike to locate

claims (Tr. p. 193).
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Otto W. Carlson did not accompany the expedition,

but Olsen, Johnson and Nelson all went, and arrived

at Nome May 26th, 1899, the schooner "Bear" being

the first boat to arrive at Nome that year Tr.

P- 193)-

As soon as he arrived in Nome, Axel Olsen went up

Dry Creek and began to locate claims, and on June

nth, 1899, in the presence of George Gardner (who

cannot be now found) , and A. A. Johnson, John Nelson

and Alfred Carlson, the corroborative testimony of all

of whom will be forthcoming at the trial on the merits,

he located "Bear Cub Bench Claim" (Tr. p. 193).

Axel Olsen thus describes what he did at the time

he originally located and staked this claim, beginning

(Tr. p. 193):

"Johnson and myself prospected said ground by dig-

ging around upon the same, and discovered gold. I

started to locate said claim by placing my initial stake

at the common corner point of No. i Below and No. 2

Below Discovery on Dry Creek. This stake was a

large willow stake, faced on one side and marked with

pencil by me, 'Bear Cub No. i'; I established the sec-

ond stake at the common corner point of No. i Below

Discovery, and Discovery, being the southeast corner

of Discovery and the northeast corner of No. i Below

Discovery" (the words "and the northeast corner of

No. I Below Discovery" are erroneously omitted from

the transcript (Tr. p. 194). "This stake was also a

large willow stake, faced on one side, and marked with



pencil 'Bear Cub No. 2'. The northwest corner stake

was established about 600 feet in a northeasterly direc-

tion from the southwest corner stake and was also

marked 'Bear Cub No. 3' in pencil. No. 4 stake was

placed on the northeast corner of said claim about 600

feet in a northeasterly direction from the southeast

corner and was a large willow stake, faced on one side,

marked with pencil 'Bear Cub No. 4'. Said willow

stakes were the largest stakes that we could find in that

vicinity. Said claim, as so staked by me, immediately

adjoined and paralleled No. i Below Discovery on

Dry Creek, having the same length as No. i Below,

and was about 600 feet in width. I posted a copy of

my location notice upon said initial stake, on No. i

stake (H), and placed the same in a slit in that stake.

I also recorded my location notice in the recording

office of the Cape Nome Recording District, upon June

16, 1899, and the same is now of record on page 28,

in Volume 12 of said records."

The location notice posted and recorded by Olsen,

as above stated, reads as follows (Tr. pp. 107, 199) :

"BENCH CLAIM LOCATION.

"I, being a citizen of the United States, hereby claim

and stake for placer mining purposes, 1320 N.W. from

this stake (No. i) to stake No. 4 & 660 ft. N.E. from

stake No. i, 2, 3, 4 (H K F E).

"This claim shall be known as the Bear Cub claim,

which is distinctly stake No. 1-2-3-4 & set S.E. from



15

claim No. i Below on Dry Creek, Cape Nome Mining

District, Alaska. June 11,1899.

"Locator: Axel Olsen.

"Witnesses: G. H. Gardner.

"Filed for record June 16, 1899, 4:45 p. m.

(seal) "A. E. Southward, Deputy.

"Volume 12, page 28."

Shortly after he had staked the Bear Cub Bench

claim, Olsen and his partners, Johnson and Nelson,

put a tent on the ground, which was removed a short

time afterwards to Grouse Gulch, but was returned to

the Bear Cub Bench claim a few days thereafter, and

remained upon the Bear Cub Bench claim in all about

a month and a half, during which time they pros-

pected at inter\^als on the claim, and made a number

of discoveries of gold within its boundaries, in the shape

of sm.all prospects. (Tr. p. 195.)

HISTORY OF THE FRANKLIN BENCH
CLAIM.

See affidavits of H. A. Blood (Tr. p. 154) and T.

J. Vallier (Tr. p. 287), Axel Olsen (Tr. p. 263).

In the same month in which Olsen located the Bear

Cub Bench claim, as stated above (June, 1899), and

subsequent to the location of the Bear Cub Bench

claim, one H. A. Blood, who had arrived in Nome
February 17th, 1899 (Tr. p. 154), visited the Bear Cub
Bench claim and located the Franklin Bench claim

(E F C B) immediately adjoining the Bear Cub on
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the northwest, and extending lengthwise of the Dis-

covery claim and to the northeast of it (see diagram).

In locating this Franklin Bench claim, Blood placed it

so that it and the Bear Cub Bench claim had common

corner points and a common end line (Tr. p. 155) ; that

is, the southeast line (E F) of the Franklin Bench, and

the northwest line of the Bear Cub were a common

end line of the two claim.s, and the corners at either

end of this common end line', were also common cor-

ners (E and F).

Blood failed to record the notice of his location of

the Franklin Bench claim within the time required by

the rules of the Cape Nome Recording District (Tr. p.

155), and to save the claim he took one N. Hultshauser

to the claim in September, 1899, and Hultshauser re-

located the identical ground and gave it the same name

(Tr. p. 155).

This second location of the Franklin Bench claim

by Hultshauser, acting under the direction of Blood, is

thus described by Blood (Tr. p. 155) :

"He (Hultshauser) located the identical ground lo-

cated by me in June, 1899, and named it also the

Franklin Bench claim. In marking the said claim, we

used the same old stakes that I had used in June, 1899,

and put up two more stakes where the original stakes

were gone. At that time the Bear Cub claim was situ-

ated as I knew it at the time of making the first location

of this ground, to wit: June, 1899. I particularly

noticed the corners of the Bear Cub claim at the time
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of making the location of the Franklin Bench claim,

and know that the Bear Cub claim was the Bench

claim immediately adjoining No. i Below Discovery

on the left limit At the southwest corner of the Frank-

lin claim (E), which is also the southeast corner of

the Eskimo Chief claim, there was also a willow stake

marked 'Bear Cub', in pencil, together with the number

of the stake. At the southeast corner of the Franklin

Bench claim (F) there was also a willow stake marked

^Bear Cub' with the number of the stake."

This relocation of the Franklin Bench claim was

made on September 8th, 1899, and the location notice

was recorded September 12th, 1899, and is as follows

(Tr. p. 33):

''franklin claim location notice,

''cape NOME mining DISTRICT.

^'I, the undersigned, a citizen of the United States,

do this day, September 8, 1899, do relocate and claim

20 acres of placer mining ground located on the east

side of Dry Creek adjoining Eskimo Chief, or opposite

of Discovery, commencing at this notice (B) and run-

ning in an easterly direction 660 feet to a stake (C)
;

thence in a southeasterly direction 1320 feet to stake

(F)
; thence in a westerly direction 660 feet (to E)

;

thence in a northerly direction 1320 feet to the place

of commencement (B).

"Locator: H. Hultshauser.

"Witness: F. E. Mulford and H. A. Blood.

"Filed for record 2:15 p. m. September 12th, 1899.

'A. E. Southward, Deputy."
a
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HISTORY OF BEAR CUB BENCH CLAIM
CONTINUED.

(1899- 1 900.)

List of affidavits upon which this is based:

Axol Olseii. Tr. p. 193;

Otto W. Carlson, Tr. p. 200

;

T. J. Vallier, Tr. p. 287;
Jafet Lindeberg, Tr. p. 244;

Gabe Price, Tr. p. 151

;

C. E. Gordon, Tr. p. 277

;

Andrew Olsen, Tr. p. 210;

Oscar Crockstad, Tr. p. 213;

Otto Mahla, Tr. p. 210;

Cap. King, Tr. p. 225

;

Charles Neuhaus, Tr. p. 240

;

.J. E. Nash, Tr. p. 251

;

Andrew Edmonds, Tr. p. 253

;

Charles Larsen, Tr. p. 254

;

Charles Olsen, Tr. p. 250;

Geo. Pyle, Tr. p. 231

;

John Rosvold, Tr. p. 278

;

John Irvine, Tr. p. 283;

C. A. Densmore, Tr. p. 285;

John McCool, Tr. p. 241

;

Alfred Hultgren, Tr. p. 280;

Nels Christensen, Tr. p. 220.

In the fall of 1899, Axel Olsen and A. A. Johnson

returned to Unga Island, and on October 7th, 1899,

deeded the locations made by them to the Bear Cub

Mining and Trading Company, a corporation organ-

ized under the laws of the District of Alaska, and com-

posed of those who were associated together in the ex-

pedition of the schooner "Bear". (Tr. pp. 195; 164,

165, 167.)

At the time this deed was made, they had blue prints

made of the claims vv^hich they had located for the

Bear Mining and Trading Company. This is de-

scribed by defendant Otto W. Carlson in his affidavit
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{Tr. p. 201) in the following language (erroneously

omitted from the printed transcript) :

'^Mr. Olsen and Mr. Johnson also had D. J. Barstow,

the assayer of the Apollo Mine on Unga Island make

blue-print sketches of the claims located by them. One

of these sketches was of the Bear Cub claim, and

showed the Bear Cub to be a bench claim' immediately

adjoining No. i Below Discovery on Dry Creek on the

left limit."

These blue-prints were taken by Mr. Olsen back

to Nome with him at the opening of navigation in 1900,

and when Carlson arrived at Nome in June, 1900, were

turned over by Olsen to Carlson (Tr. p. 201). These

blue-print sketches were seen in 1900 by Elmer Reed,

and shovv^ed the Bear Cub as a bench claim immediately

adjoining No. i Below Discovery on the left limit

(Tr. p. 293). See also affidavit of Cap King (Tr. pp.

224, 225).

A question having been raised as to validity of the

incorporation of the Bear Mining and Trading Com-

pany, Axel Olsen again conveyed the Bear Cub Bench

claim to defendants Ashley and Adams, by deed dated

September 24, 1906 (Tr. pp. 148, 150).

As stated above, at the opening of navigation in 1900,

Axel Olsen returned to Nome. He was accompanied

by A. A. Johnson (Tr. p. 195). They met John Nel-

son, and immediately went with him around to the

various claims owned by the Bear Mining and Trad-

ing Company and examined them and found the stakes
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of all the claims intact, and found the stakes of the

Bear Cub Bench claim in the same place and in the

same condition as when placed by Axel Olsen in June,

1899 (Tr. pp. 195-196).

Defendant Otto VV. Carlson arrived at Nome in June,

1900 (Tr. p. 196). Axel Olsen obtained lumber from

him and set board stakes at the corners of the Bear Cub

Bench claim alongside of the willow stakes w^hich he

had placed there in 1899. These board stakes were

about 5'xil4"x3" ^^ dimensions. They were marked

v/ith pencil ''Bear Cub'' and numbered i, 2, 3 and 4,

and were placed alongside of the willow stakes marked

with the same numbers (Tr. p. 196). These double

stakes of willow and board are described by defendant

Otto W. Carlson in his affidavit (see Tr. p. 202)., and

their existence and condition just after they were placed

by Olsen are verified by him (Tr. p. 202).

In June, 1900, Johnson and Olsen put up a tent on

the Bear Cub Bench claim, and during most of that

month and part of July, 1900, were occupied there

prospecting and mining (Tr. p. 196).

During the fall of 1900, Olsen was again on the

Bear Cub Bench claim prospecting. During the sum-

mer and fall of 1900 he and Johnson did work on that

claim largely in excess of $100 in value (Tr. p. 196)

.

Otto W. Carlson, not knowing of the work done by

Olsen and Johnson, had a man by the name of Wooster

also do the assessment work on Bear Cub Bench claim

for 1900, and paid him $100 for the same, and had him
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make proof of the work, which Carlson recorded in

the Cape Nome Recording District (Tr. pp. 196, 203).

FURTHER HISTORY OF THE FRANKLIN
BENCH CLAIM.

See affidavit of H. A. Blood (Tr. p. 154).

On January 3rd, 1901, H. A. Blood relocated the

Franklin Bench claim (Tr. p. 156), and he thus de-

scribes that location of the Franklin Bench claim (Tr.

p. 156):

'^At the time of my relocation the Bear Cub Bench

claim was located the same as I knew it in June, 1899,

and following that time. At the southwest corner of

the Franklin Bench claim I found, in addition to the

willow stake that I first found there, a board stake,

also marked Bear Cub. And at the southeast corner of

the Franklin Bench claim I found the same willow

stake that I first saw there, as above mentioned, and also

a board stake marked 'Bear Cub'. I am well ac-

quainted with the Franklin Bench claim and the

ground in the vicinity thereof, from the time that I first

located the same until I made my relocation, and I

know at all times during the said period that the

Franklin Bench claim and the Bear Cub claim was a

bench claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit.

'T have lately (September 27, 1906) visited said

Bear Cub claim and found that said Bear Cub claim

is at the present marked as the identical ground that I

know to be marked as the Bear Cub in 1899.
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^'I have examined a map entitled 'Map showing

Bear Cub and adjoining placer claims', exhibited to me

by Mr. Daly, and that said map correctly represents

the position and ground covered by Discovery, No. i

Below, Franklin Bench and Bear Cub claims, as I

knew them in the year 1899, and as I have known them

ever since."

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1901.

List of affidavits upon which this is based:

Elmer Reed, Tr. p. 292

;

Axel Olsen, Tr. p. 193

;

otto W. Carlson, Tr. p. 200;
Jafet Liiideberg, Tr. p. 245

;

John MeCool, Tr. p. 241

;

Alfred Hnltgren, Tr. p. 280.

On January 5th, 1901, one Elmer Reed, having been

erroneously informed that the assessment work on the

Bear Cub had not been done for the year 1900 (Tr. p.

159), relocated the Bear Cub, in common with one

James B. McKean (Tr. p. 293). As stated above, he

had seen a blue-print of the Bear Cub claim

in 1900 (Tr. p. 293), and had panned and

discovered gold upon the claim. In locating

it on January 5th, 1901, he found all the cor-

ners and stakes which he had seen in 1900, and his lo-

cation was identical with the old claim. He marked

it with new stakes marked '^Bear Cub", and with his

own name. On January 8th, 1901, he recorded a notice

of his location in the office of the Cape Nome Record-
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ing District. His notice of location is as follows (Tr.

p. 296) :

''reed bear cub.

^'Notice is hereby given that the undersigned, having

complied with the requirements of Chapter VI, of

Title 32, of the Revised Statutes of the United States,

the local customs, laws and regulations, has located

linear feet on the lode (20 acres of placer

mining ground), situated in the Cape Nome Mining

District, Alaska, and described as follows:

'^Beginning at the initial stake which is the S.W.

cor. stake and stake No. i (H), thence running 660

feet in a N.W. direction to stake No. 2 (K) ; thence

1320 feet in a N.E. direction to stake No. 3 (F)
;

thence 660 feet in a S.E. direction to stake No. 4 (E)
;

thence 1320 feet to stake No. i and initial stake

(H), this claim is situated in the north bank of Dry

Creek and adjoining claim No. i Below Discovery,

and shall be known as Bear Cub Bench claim. Located

Jan. 5, 1901, Elmer Reed, Locator; Attest: J. B. Mc-

Kean. Filed for record Jan. 8, 1901, Vol. 86, pg. 95."

Reed went on the claim again three days before the

hearing in the lower Court, and identified the claim

on the ground, which was being worked by the defend-

ants, as the identical claim he worked on in 1900, and

relocated on January 5th, 1901. (Tr. p. 295.)

Elmer Reed, on May 11, 1906, quitclaimed to the

defendant Otto W. Carlson, the interest, if any, ac-

quired by him in the Bear Cub Bench claim by reason

of said relocation of January 5, 1901. (Tr. p. 295.)
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During the year 1901, Axel Olsen visited the Bear

Cub claim again many times. He examined the cor-

ners and stakes a number of times and always found

them established as originally placed, both the willow

and the wooden stakes. (Tr. pp. 196, 197.) This is

confirmed by Alfred Hultgren, who examined all the

corner stakes of the Bear Cub in 1901. (Tr. p. 281.)

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1902.

List of affidavits on which this is based:

Axel Olsen, Tr. p. 193;

otto W. Carlson, Tr. p. 200;

Jafet Lindeberg, Tr. p. 244

;

Louis Rochat, Tr. p. 237

;

John Egan, Tr. p. 259;

Geo. L. Stanley, Tr. p. 226.

During the winter of 1901 and 1902, Axel Olsen was

engaged in extensive mining operations upon the Sugar

claim on Dexter Hill. Such operations engaged all

his time and attention. His family was established on

that claim. He seldom left the claim. In the spring

of 1902 he left Nome and went to Candle.

In the summer of 1902 he returned to Nome, and he

and John Nelson and A. A. Johnson sold all their inter-

ests in the Bear Cub Bench claim to the Pioneer Min-

ing Company and J. W. Kelly, and they afterwards

transferred their interests to the Nome Exploration

Company (Tr. p. 198).

In 1902 the assessment work upon the Bear Cub was

done on behalf of the Bear Mining and Trading Com-

pany under the direction of the defendant Otto W.
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Carlson, by George L, Stanley and Jack Egan. They

did a large amount of work upon the claim, pu|:ting

down holes near the southeast corner of the claim, the

common corner of No. i Below and No. 2 Below.

They put down a hole to a depth of about 20 feet, about

450 feet from the southwest corner of said claim, which

is the common corner of No. i Below and of Discovery.

They put down two other holes in other parts of the

claim. They dug a cut about 150 feet long, about 500

feet in a northeasterly direction from the southeast cor-

ner of the Bear Cub. This assessment work was done

about the ist of October, 1902 (Tr. p. 227). They

put a tent on the claim and lived on it while they did

the assessment work (Tr. p. 259). They examined the

stakes and found them as Axel Olsen had placed them.

O. W. Carlson paid them $100 for the work (Tr. p.

261).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1903.

In affidavits of George H. Adams (Tr. p. 218), and

Alfred Hultgren (Tr. p. 281).

The assessment work on the Bear Cub Bench claim

in 1903 was done under the direction of George Henry

Adams on behalf of the Nome Exploration Company,

under instructions from J. W. Kelly, the manager (Tr.

p. 219), Adams was directed at the office of that Com-

pany to go to the Bear Cub Bench claim, which was de-

scribed as the Bench Claim adjoining No. i Below Dis-



26

covery on the left limit of Dry Creek. He went there

and found all the stakes as located by Axel Olsen, and

all marked ^'Bear Cub." He had a number of men

working on the claim, and did a large amount of work^

much in excess of $ioo worth (Tr. p. 219). The work

done consisted of holes dug along the common line of

the Bear Cub and No. i Below Discovery (Tr. p. 221 )

.

The same year Charles McGibbons was on the Bear

Cub Bench claim, and found the stakes there as placed

by Olsen, and identifies them as marking the claim im-

mediately below Discovery on the left limit of the same

length as No. i Below Discovery and about the usual

width of placer mining claims; that is, about 600 feet.

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1904.

See affidavits of Nels Christensen (Tr. p. 229) ; Geo.

L. Stanley (Tr. p. 226).

The assessment work on the Bear .Cub Bench claim

for 1904 was done under the direction of Otto W. Carl-

son by Nels Christensen and George L. Stanley. They

dug a large drain at the easterly end of the claim (Tr.

p. 227), and put up new corner stakes, "large, perman-

ent stakes," which had cut in them with a knife the

name of the Bear Cub, and the name of the respective

corners (Tr. p. 228). They made an error in marking

one stake. They marked two stakes "N.W. cor.," that

at the true northwest corner (at E) and also that at the

northeast corner (at F), which should have been
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marked "N.E. cor." instead. Christensen did not dis-

cover this error till 1905 (Tr. p. 230). Stanley did not

discover it until May, 1906 (Tr. p. 228). The assess-

ment work and placing of the new stakes in 1904 was

done by Christensen and Stanley in September of that

year (Trans, pp. 228, 266).

These stakes placed by Christensen and Stanley in

1904 and marked by them ''Bear Cub," together with

the direction of the corner, were still standing at the

same points at the time of the hearing of the motion for

an injunction in the lower Court (Tr. p. 230). The

letters upon the stakes were large and could be seen at a

considerable distance (Tr. p. 268). They were photo-

graphed while the motion was pending in the lower

Court, and the photographs were taken into Court and

w^ere identified by Mr. Christensen (Tr. p. 268) . The

northeast corner stake, which had been by Christensen

and Stanley erroneously marked "N.W." had been cor-

rected, so that it had "N.E." also marked on it, and

showed that way in the photograph (Tr. p. 268).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1905.

See affidavits of R. D. Adams (Tr. p. 131) and Otto

W. Carlson (Tr. p. 200).

On June ist, 1905, the Nome Exploration Company

leased their interest in the Bear Cub Bench claim to

Otto W. Carlson (Tr. p. 131). And October 21st,

1905, the Bear Mining and Trading Company leased

its interests in the same claim to defendants Adams and
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Ashley (Tr. p. 131), and they in association with the

defendant Otto W. Carlson, have since been working on

said claim. They did the assessment work for 1905 on

the claim, in the fall and winter of 1905, beginning in

September; and during the spring of 1906 they began

active mining operations (Tr. p. 274). Their lease

expires in June, 1907 (Tr. p. 273).

When Adams and Ashley obtained their leasehold

interests as above, they had had no notice whatever of

any claim of the plaintiff or Charles H. Curry to any

part of the Bear Cub ground (Tr. p. 275).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1906.

See affidavits of R. D. Adams (Tr. p. 131), and Otto

W. Carlson (Tr. p. 200).

As stated above, Adams and Ashley, associated with

Carlson, began in the spring of 1906, active mining op-

erations on the Bear Cub Bench claim under the leases

obtained by them in 1905. They have done a large

amount of work, which at the time of the trial was de-

scribed as follows (Tr. p. 274)

.

*'We have put down two shafts to bedrock, a distance

of about eighty (80) feet, and are now putting down

another shaft which is within a few feet of bedrock.

We have also done drifting upon said claim, and in

such work have had employed a number of men. We
have erected two hoists, have purchased a large amount

of machinery and appurtenances, and have erected a

bunk-house, mess-house, office and a large storage bin at
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considerable expense, for the purpose of handling the

pay gravel in an economical manner, and also other

buildings; we have also purchased and installed a

pumping plant which is now in shape for work. x\ll of

such expenditures have amounted to about $10,000

August 3, 1906."

Since the decision on the motion, September 29, 1906,

they have done a very much larger amount of work, the

total expenditure amounting to approximately Seventy-

five Thousand ($75,000) Dollars. Their lease, as

stated above, expires in June, 1907. They have taken

out and stored upon the ground many thousands of car-

loads of gold-bearing material, which cannot be sluiced

out, until the water comes in May, 1907. The water

then lasts only about three weeks, and if the material is

not sluiced out during those three weeks, a large per-

centage of it will be lost, as it will have to remain upon

the ground for another whole year before it can be

economically sluiced out. After the three weeks'

water referred to above, no sluicing can be done except

with purchased water, costing $1 per miner's inch. Dur-

ing that time, due to the efifect of the water and of the

sinking of the ground, the drifts beneath being very

near the surface, the percentage of loss will be very

large. If they should be stopped from working and

mining, every day would represent a large and serious

loss to them. (Tr. pp. 274 and 275.)

They are not shipping any of the gold or money they

have taken from this claim. On the contrary, every-
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thing taken from this claim is retained in the District

of Alaska, all gold-dust extracted from the Bear Cub

claim, and all the profits arising from the working of it

(Tr. p. 131).

As they are working under several leases, in which a

large number of parties are interested, there will be at

least three separate accountings of all the proceeds of

this claim, so that the actual outcome can be easily

checked.

At the time the defendants Adams and Ashley began

actively operating under their present leases; that is, in

May, 1906, it was not known that the pay-streak ex-

tended through the Bear Cub claim. They had ex-

pended from six to eight thousand dollars in develop-

ment work before pay-dirt was discovered (Tr. p. 132).

The plaintiff alleges in his bill of complaint, insolv-

ency of certain of the defendants (Tr. p. 113) ; but on

the hearing of the motion he abandoned this ground

and no evidence whatever to that effect was introduced.

No such evidence could be obtained, as the defendants

jointly represent responsibility of over a million dol-

lars.

For safety, to guard against possible defects in the

original organization of the Bear Mining and Trading

Company, and of the original deed from Axel Olsen to

that Company, a new deed was obtained from Axel Ol-

sen, dated September 24th, 1906 (Tr. pp. 148, 150).

The defendants Pioneer Mining Company, Nome
Exploration Company, Bear Mining and Trading

Company, O. W. Carlson, R. D. Adams, and A. N.

Ashley sued as John Doe, Nels Christensen sued as
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Richard Roe, represent the entire ownership and work-

ing rights of all of said Bear Cub claim.

HISTORY OF THE PLAINTIFF'S CLAIM.

Plaintiff claims under the ''Big Clid" claim, which

he alleges is identical with the ''Daisy" claim.

The present ownership of that part of the Bear Cub

Bench claim which the plaintiff asserts is covered by

his Big Clid or Daisy claim, is stated at page 86 of the

transcript to be as follows:

William H. Bush, the plaintiff, an undivided one-

fourth;

Henry Tomlinson, an undivided one-fourth;

Charles H. Curry and E. B. Barthrop and wife, an

undivided one-half.

GENESIS AND DEVELOPMENT OF A
BENCH-JUMPER'S CLAIM.

Plaintiff's attempt in this case belongs to a very fa-

miliar class, and illustrates all the unmistakable symp-

toms of its kind.

When a man with an invalid claim located by an in-

definite description in some locality near an established

claim which proves rich, makes up his mind to float his

indefinite description, if possible, over the well-estab-

lished claim, with a view to coercing the owners of

the well-established claim into paying him money in

order to obtain peace, he usually divides his interest up

into small holdings. One attack representing the en-

tire assaulting claim, if defeated, would end his hopes.

But if his holdings are divided up into a number of

small undivided interests, and the holder of each one

of these interests attacks the established claim in sin-
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gle file, when the first is defeated it does not bar the sec-

ond, and the second then comes to the attack with the

experience of the first to assist him.

Exactly those tactics were employed here.

Charles H. Curry and Henry Tomlinson (whom

Bush has made defendants here as a mere blind)

brought the first suit against the other defendants.

Their action was for the recovery of the whole of the

alleged Daisy location. They made a motion similar

to the motion involved in this appeal, before the same

Judge, for a restraining order. They signally failed.

About August 6, 1906, only a month and a half before

this present action was filed, the motion was denied.

(Tr. p. 130.)

Thereupon the present plaintiff, William H. Bush,

brought this present action, and made Curry and Tom-

linson both defendants. This was merely a blind. The

plaintiff when he brought his suit was, and ever since

lias been, acting in collusion with both Curry and Tom-

linson, as will appear later.

Bush's complaint was filed September 24th, 1906

(Tr. p. 18).

The order to show cause was fixed for hearing at 8

p. m., September 27, 1906 (Tr. p. 20).

The Court's attention is particularly called to plain-

tiff's allegations in both his bill in equity and his com-

plaint in ejectment with reference to his ownership.

In his bill in equity (Tr. p. 7) he says that he "is now

(September 21, 1906)— (Tr. p. 16), and has been at



33

all times since the day of
, A. D.

IQOS (italics ours), the owner of an undivded one-

fourth interest, and entitled to the possession of certain

property" (describing it).

Again (Tr. p. lo) he says, ''that by certain mesne

conveyances * * * your petitioner, on or about

the day of
,
A. D. igo^ (italics ours),

succeeded to and became the owner of an undivided

one-fourth interest in the said Daisy placer mining

claim", etc.

In his complaint in ejectment, sworn to on the same

date, September 21, 1906 (Tr. p. 116), he makes the

same allegation, namely: ''That the above named

plaintiff is now and has been at all times since the

day of , A. D. 1905, the owner in fee

simple of an undivided one-quarter interest", etc. (Tr.

p. III.)

These two cases were consolidated, and on Septem-

ber 27, 1906, at 10 a. m, the Court convened and the

application for a restraining order was called (Tr.

p. 23).

Mr. Clay Allen, the attorney for the plaintiff, ad-

dressed the Court and read to the Court the affidavits

and exhibits in the case until 10:05 p. m. (Tr. p. 24).

The Court then adjourned till the next day, Friday,

September 28th, 1906, at ten o'clock a. m. (Tr. p. 24).

The affidavits that Mr. Clay Allen, representing the

plaintiff, presented to the Court, in support of the

plaintiff's case, on September 27th, 1906, are shown in

the transcript beginning at page 27. The first of these
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is the plaintiff's own afiidavit, and in that affidavit (Tr.

p. 28) he shows that the undivided one-quarter interest

in the Daisy placer claim, upon the basis of which he

has brought his suit, is the undivided one-quarter in-

terest purchased by him (William H. Bush) from C.

F. Hannum, just prior to his. Bush's, leaving Nome in

the fall of 1905. He paid Hannum $25 for this un-

divided one-quarter interest. (Tr. p. 28.)

This allegation of Bush is re-enforced by the affi-

davit of C. F. Hannum to the effect that on or about the

month of November, 1905, he, the said Hannum,

deeded to the plaintiff Bush his, Hannum's, one-quarter

interest in the Daisy placer mining claim (Tr. p. 55).

The plaintiff's attorney, on September 27, 1906, in-

troduced these affidavits, and there the case rested at

the time of the adjournment to September 28th, 1906.

On September 28th, 1906, at ten o'clock a. m., the

Court re-convened and the hearing was resumed (Tr.

p. 25).

A. J. Daly, counsel for the defendants, then pre-

sented the defendants' counter-affidavits. Among

these affidavits was the joint affidavit of defendants R.

D. Adams and A. N. Ashley (Tr. p. 1 27) , to which was

attached an abstract of title to the Big Clid or Daisy

fraction, from which it appeared that when C. F. Han-

num, on November 3, 1905, conveyed an undivided

one-quarter of the Daisy or Big Clid to the plaintiff,

he, the said Hannum, had nothing to convey, all his

interest having been theretofore forfeited. (Tr. pp.

128, I37-HO-)
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This disclosure threw the plaintiff's camp into con-

sternation. He had shown no title whatever upon

which to base his suit. The Court adjourned until

3:30 p, m. of that day (Tr. p, 25) in order to enable

the plaintiff to mend his fences if he could.

The Court re-convened at 3 p. m.* September 28,

1906 (Tr. p. 26), and in the meantime, what had hap-

pened? Bush, the plaintiff, in order to save himself

from being thrown out of Court, had obtained from

Curry, v/hom he had made a defendant in the case, and

who was supposed to be adverse to him, but who was

really in collusion, a conveyance of an undivided one-

quarter of the Big Clid or Daisy fraction.

The Court records say that after the Court had re-

convened at 3 p. m. on September 28, 1906 (Tr. p. 26),

^'Counsel for plaintiff * * * thereafter (the ital-

ics are ours) offered in evidence the deed from Curry

to Bush of the claim in dispute." (Tr. p. 26.)

And it appears that this deed was filed with the

Clerk September 28th, 1906. (Tr. p. 27.)

This deed is dated September 20, 1906, the day be-

fore the complaints in both suits were sworn to (Tr.

pp. 16, no). It is acknowledged September 21, 1906,

the same day on which both complaints were sworn to.

The acknowledgment is before C. L. M. Noble, No-

tary Public in and for the District of Alaska (Tr. p.

87). The "C" in the triplicate initials of the Notary

Public, Noble, stands for ''Cordelia'; and Cordelia

M. L. Noble is a stenographer located with and

chiefly employed by Curry's attorney, Scofield. And
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the original transcript on appeal, on file with the

Clerk of this Court will be found to be upon her office

paper bearing her name.

In short, when Bush, the plaintiiT, whose lawyer's

brief on appeal is filled with lamentations and great

woe over the frightful ethical conditions in Alaska^

brought his suit, it was in collusion with Curry, who

had already been defeated in a similar suit. He made

Curry and Tomlinson parties defendant. He based

his claim upon an undivided quarter interest purchased

from H annum. And w^hen he found that he could

not sustain that title, he produces a deed from one of

the defendants, Curry, already defeated in a similar

motion, and thereafter fights not only his own, but

Curry's battle—Curry's original suit having been dis-

missed since the decision in this present case.

See Bush's lame explanation of this eleventh hour

deed (Tr. pp. 183-187).

The plaintiff's case is not based so much upon con-

veyances, leases, location notices or affidavits, as it is

upon nine extraordinary diagrams which he and his

counsel have devised. They appear at pages 30, 31,

32, 33^ 34^ 35^ 3^ 38 and 43, respectively, of the trans-

cript. They show the different stages in the growth of

a bench jumper's dream, and we ask the Court's par-

ticular attention to the following analysis of them.

ANALYSIS OF PLAINTIFF'S DIAGRAMS.
DIAGRAM ON PAGE 30.

A comparison of plaintiff's diagram on page 30 of

the transcript with a copy of the survey attached to this
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(defendants') brief, shows that in the plaintiff's dia-

gram on page 30, the directions of Newton Gulch from

Dry Creek are improperly laid down. Newton

Gulch, as shown by the survey, comes into Dry Creek

from a direction somewhat south of southeast (RM).

In plaintiff's diagram on page 30, it comes in from a

good deal north of northeast; in plaintiff's diagram on

page 31, from a direction only a little east of north;

the same is true of plaintiff's diagrams on pages 2^^ 33)

34, 35, 36 and 38, respectively; and in the plaintiff's

diagram on page 43, Newton Gulch is represented as

coming in almost from due north, if not a little west of

north.

A similar discrepancy appears in all of plaintiff's

diagrams with reference to the direction of Dry Creek.

As appears from the survey, Dry Creek approaches

the junction of Newton Gulch from a direction a lit-

tle east of northwest. It runs through the middle of

No. I Below in a direction almost exactly southeast;

and its general course through the Discovery or Es-

kimo Chief claim is almost due south.

On the other hand, in plaintiff's diagram on page 30

of the transcript. Dry Creek is made to run almost due

east through No. i Below and southeast through Dis-

covery; the same is true, to a greater or less extent, of

the diagrams on pages 31, 32, 33, 34, 35, 36 and 38,

respectively, of the transcript; and in the diagram on

page 43, the whole course of Dry Creek is flattened out

to the west, so that it runs toward Newton Gulch in a
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course not far from due east; in fact, it joins Newton

Gulch in a direction a little north of east.

These discrepancies would not seem at first sight to

be of much importance. Yet they do have significance,

as will appear later. 'And we have mentioned them at

length as a fitting introduction to an analysis of the

steps by which the plaintiff has moved a well-estab-

lished claim (Bear Cub) out of its position in order to

make room to float an indeterminate and originally

rather rectangular claim (Big Clid, Tr. p. 32) over

a rich spot owned by some one else, and, incidentally,

to fit the rectangular claim into an alleged triangular

space.

In plaintiff's diagram on page 30 of the transcript,

appears the first stage of his creation. He manufac-

tures a triangular space into which to float his Daisy.

Comparison of his location on this diagram of No. i

Below with the survey, shows that he has made No.

I Below run nearly due east and west. A similar com-

parison shows that he has made the same error with ref-

erence to the location of Discovery, which, as shown by

the survey, runs almost due north and south. But his

purpose in this is to assist him in certain constructions

of the directions (always very unreliable quantities in

location notices posted hurriedly by rough miners)

which appear in some of the location notices to be re-

ferred to hereafter, and to make a bigger wedge-shaped

space above No. i Below, into which to move his

claim.
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Plaintiff's location of Bench No. i on his diagram

on page 30 is purely imaginary. It has no foundation

whatever in the location notice of Bench Claim No. i.

(See Tr. pp. 29 and 103.)

The Court is respectfully asked to hold before it

plaintiff's diagram on page 30 of the transcript, and at

the same time compare it with the following descrip-

tion of Bench Claim No. i contained in the original

location notice of that claim. It is as follows (Tr. p.

103):

''Situated and located at the junction of Newton

Gulch and Dry Creek, Cape Nome Mining District,

Alaska, from initial center stake east 330 feet to north-

east corner; thence northerly 1320 feet to N. west cor-

ner; thence westerly 660 feet to S. west corner; thence

southerly 1320 feet to S. east corner; thence easterly 330

feet to my initial stake, where this notice is posted.

"This claim to be known as 'Bench claim No. i Dry

Creek', February 18, 1899."

Is there anything in that description to justify plain-

tiff in locating Bench claim No. i as he has it in his

diagram on page 30?

It would not do for plaintiff to put Bench No. i

where the Bear Cub now is, for plaintiff wants that

place for the Daisy claim. It would not do for plain-

tiff to put Bench No. i alongside of Discovery, for the

plaintiff wants that place to push the Bear Cub into,

out of the way of the rising Daisy. Therefore Bench

No. I is placed, in the diagram on page 30, so as to have

a common corner with No. i Below, and leave an in-
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viting and sufficiently wide angle for the insertion of

the Daisy as she moves up stream.

PLAINTIFFS DIAGRAM ON PAGE 31.

Plaintifif's diagram on page 31 of the transcript,

shows the next stage in the Daisy's progress. Plaintiff

voluntarily provides a location for Bench No. 2 vvhich

has no relation whatever to the description of Bench

No. 2 in the location notice of the last-named claim.

Again the Court is asked to hold before it one of

plaintiff's diagrams, that on page 31, and compare it

w^ith the follow^ing description of Bench Claim No. 2

as the same appears in the location notice of that claim

as follows (Tr. p. 30) :

"Claim No. 2 Bench Claim, located February 22,

1899, on the junction of Dry Creek and Newton Gulch,

Cape Nome Recording District, Alaska.

'Tlacer Claim Location. Notice is hereby

given that I, the undersigned, have this 22nd day

of February, 1899, located and claimed 1320 feet

running northwest 330 feet either side from center line

for mining purposes; I intend to hold and work this

claim according to the United States mining laws;

containing 20 acres; Claim No. 2 Bench Claim.

"Signed, Gustav F. Shaefer."

Can the Court, or any one, from that description, lo-

cate Bench No. 2 where plaintiff's diagram on page

31 places it?

PLAINTIFF'S DIAGRAM ON PAGE 32.

Enter the Bear Cub. Plaintiff's diagram on page 32

is supposed to represent the condition of things when
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the Bear Cub was first located, June ii, 1899. Will

the Court please look at the diagram on page 32 of the

transcript, and compare it with the following descrip-

tion of the original Bear Cub location (Tr. p. 31),

namely:

''Bear Cub Claim, Bench claim location: I, being

a citizen of the United States, hereby claim and stake

for placer mining purposes, 1320 feet northwest from

this stake No. i to stake No. 4, and 660 feet northeast

from stake i, 2, 3 and 4.

''This claim shall be known as the Bear Cub Claim,

which is distinctly staked i, 2, 3, 4, set southeast from

Claim No. i Below on Dry Creek, Cape Nome Min-

ing District, Alaska, June 11, 1899.

(Signed) "Axel Olsen.''

Now, this description in the Bear Cub original lo-

cation notice is undoubtedly as indefinite as a rough

miner without a compass, having the North Star di-

rectly over his head at night, and the sun either up all

the time or down all the time, and in a flat country

where there are few distinctive landmarks, might well

make it. But here let us say, that with all its indefi-

niteness, it is not one-half so bad as either the Big Clid

or the Daisy location notices under which plaintiff

claims (Tr. pp. 32, 37). Nevertheless, there are cer-

tain definite things about even this indefinite Bear Cub

location notice which are ample to show that it never

could be by any possible construction located in the

position in which plaintiff has put it in his diagram on

page 32,
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In the first place, this Bear Cub location notice

states that it is a ^^Bench Claim location" (the italics

are ours). That would mean a claim more or less

parallel to the original Creek claims, and occupying

one of the tiers or terraces in the bank of the creek as

the bank ascends from the channel. The Bear Cub

claim, as set up on end in the outlandish position in

which it is put by plaintiff in his diagram on page 32,

is not a bench claim at all, but runs crosswise over two

or three bench claims.

Again, the Bear Cub location notice sa3^s, ''1320 feet

northwest from this stake No. i to stake No. 4" (Tr.

p. 31, see Survey HE). The Bear Cub, as located by

plaintiff in his diagram on page 32, has no such course

or distance. Its two long courses which might be,

either one of them, about 1320 feet long, run northeast

and southwest, instead of northwxst and southeast, as

called for in the location notice (Tr. p. 31).

Again, the Bear Cub location notice (Tr. p. 31) calls

for ''660 feet northeast from stake i" (HK and EF on

Survey). In his diagram of the Bear Cub, on page

32, the width which appears to be approximately 660

feet, of the Bear Cub claim as there represented, is in

the direction northwest and southeast, instead of north-

east and southwest as called for by the location notice.

Finally, the Bear Cub location notice (Tr. p. 31)

says: "The Bear Cub claim which is distinctly staked

r, 2, 3, 4, set southeast from claim No. I Below, on

Dry Creek" (the italics are ours). Here develops one

of the reasons why Mr. Bush has flattened out Dry
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Creek on his diagram. He made it run as near as he

dared in a due easterly direction. As the real Bear

Cub was located and is now situated directly adjoining

No. I Below, if plaintiff could flatten out Dry Creek

where it runs through No. i Below so as to make it

run due east, the words of the Bear Cub location notice

^'set southeast from claim No. i Below", could not

be correct. Whereas, with Dry Creek running as it

actually does, southeast through No. i Below, the Bear

Cub as located does occupy a position which, making

reasonable allowance for the inevitable inaccuracies in

an original locator's directions, is approximately south-

east of No. I Below (see survey).

PLAINTIFFS DIAGRAM ON PAGE 33.

In plaintiff's diagram on page 33 of the transcript,

he celebrates the first appearance of the Big Clid frac-

tion, though one would never know it from its de-

scription in its location notice (Tr, p. 32), or suspect

its presence, if plaintiff had not written upon it in bold

script '^Big Clid fraction" (Tr. p. 23)-

At this point, plaintiff's chronoloo-^^ is defective.

The Franklin claim was first located in June, 1899

(see Blood's affidavit, Tr. p, 155), although its loca-

tion notice was not recorded until September 12, 1899

(Tr. p. 33). Its actual location on the ground, there-

fore, antedates the Big Clid by over thirteen months,

the Big Clid having been located August ist, 1900 (Tr.

p. 32). Therefore, chronogically, the diagram show-

ing the location of the Franklin, which appears on page
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34 of the transcript, should precede the diagram on

P^g^ 33- It i^ probable, however, that the plaintiff

objects to letting the Franklin Bench claim and the

Bear Cub Bench claim appear too close together in

origin, in view of the fact that Mr. Blood, who located

the Franklin bench claim onlv a few days after Olsen

located the Bear Cub claim, testifies that when he lo-

cated the Franklin Bench claim, in June, 1899, the

Bear Cub claim was clearly staked out in the position

in which it is shown in the survey at the close of this

brief, and that he used the northwest (E) and north-

east (F) stakes of the Bear Cub as common corners

for the Franklin Bench, and the northwest end line

(EF) of the Bear Cub as the southeast end line of the

Franklin Bench, said line being common to the Frank-

lin Bench and the Bear Cub, and we note one other

point on plaintiff's diagrams. "Big Clid fraction" ap-

pears first on page 33. The same name persists

throughout all the other diagrams until we reach page

43, yet plaintiff is claiming under the Daisy claim,

though its description is in some respects worse than

that of the Big Clid. The name '^Big Clid" is clung

to because of the early date, August i, 1900, of the Big

Clid notice (Tr. p. 32). It is plaintiff's hope to invest

the greater definiteness of the Daisy description with

the greater priority of the Big Clid notice, and in other

ways to have the two mutually supplement each other.

Now, to an analysis of plaintiff's diagram on page

33. Will the Court please hold before it this diagram,
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and compare it with the following description of the

Big Clid, as contained in the Big Clid location notice

(Tr. p. 32) namely:

''Big Clid fraction claim No. 1679: Location notice

August I, 1900, location notice of placer mining claim

between Newton Gulch and Dry Creek known as the

Big Clid fraction.

''Running a thousand feet in a northerly direction,

320 feet in a southerly direction, 330 feet in an easterly

direction, 330 feet in a westerly direction."

This description, if it describes anything, covers a

quadrilateral, whose length of 1320 feet runs north and

south, and whose width of 660 feet runs east and west.

There is no exercise of ingenuity or imagination equal

to crowding that description into the east and west

triangle upon which the plaintiff has written the w^ords

"Big Clid fraction" in his diagram on page 33.

But the Big Clid, as will appear later, having no

fixed starting point, is more movable than the Daisy,

and it is for that reason that, sacrificing every other

consideration, plaintiff has permanently adopted that

name for his triangle.

PLAINTIFFS DIAGRAM ON PAGE 34.

In his diagram on page 34, plaintiff has introduced

the Franklin Bench claim. Here again, compare this

diagram with the following description of the Franklin

Bench claim as it appears in the original location no-

tice (Tr. p. 33) :

"Franklin claim location notice. Cape Nome Min-
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ing District: I, the undersigned, a citizen of the

United States, do this day, September 8th, 1899, do re-

locate and claim 20 acres of placer mining ground lo-

cated on the east side of Dry Creek adjoining Eskimo

Chief, or opposite of Discovery, commencing at this

notice and running in an easterly direction 660 feet

to a stake; thence in a southeasterly direction 1320 feet

to stake; thence in a westerly direction 660 feet; thence

in a northerly direction 1320 feet to the place of com-

mencement."

In plaintiff's diagram on page 33 he has located

Franklin Bench in a correct position relatively to Dis-

covery, except that both Discovery and Franklin Bench

should run almost due north and south, as shown in the

survey. The directions and dimensions in the survey

correspond almost exactly to the courses and distances

in the original location notice (Tr. p. 23) ^ and plain-

tiff, if he had followed these courses and distances,

could not have put the Franklin Bench in the north-

west and southeast direction or attitude which it occu-

pies in his diagram on page 34.

As shown by his diagram on page 34, plaintiff makes

the Bear Cub, which has the appearance of having

reared up on its hind legs, to make room for the ap-

proaching Daisy, conflict with the Franklin Bench

claim; whereas, Mr. Blood, who was instrumental in

three locations of the Franklin, and has been familiar

with both it and the Bear Cub claim ever since, shows

clearly that thcv were originally and always have been
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entirely distinct claims, without any conflict whatever

(Tr. pp. 154-157)-

PLAINTIFFS DIAGRAM ON PAGE 36.

Plaintiffs diagram on page 36 is probably intended

to introduce the Elmer Reed re-location of the Bear

Cub Bench claim on January 6, 1901, though its de-

, lineation there of the Bear Cub claim is as much at outs

with the description in the Elmer Reed Bear Cub

Bench claim location notice, as his diagram of the Big

Clid fails to conform with the description in the loca-

tion notice of that claim.

Will the Court please hold before it plaintiff's dia-

gram on page 36, and compare the location of the

quadrilateral which is marked "Bear Cub" with the

following description contained in the location notice,

namely (Tr. p. 296) :

"Reed's Bear Cub * * * has located

linear feet on the lode (20 acres of placer mining

ground) situated in the Cape Nome Mining District,

Alaska, and described as follows:

"Beginning at the initial stake which is the S.W.

cor. stake and stake No. i ; thence running 660 feet in

a northwest direction to stake No. 2; thence 1320 feet

in a northeast direction to stake No. 3; thence 660 feet

in a southeast direction to stake No. 4; thence 1320 feet

to stake No. i and initial stake, this claim is situated

on the north bank of Dry Creek and adjoining claim

No. I Below Discovery, and shall be known as Bear

Cub Bench claim, located January 5, 1901." (The

italics are ours.)
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The courses in this notice are wrong, but they are

corrected by various other things in the notice, namely:

1. It is a claim whose length is on the lode '^

linear feet on the lode". ''The lode" here, if not mere

surplusage, could refer only to the pay streak that fol-

Iovn^s the general direction of the creek.

2. It is on the "worZ/z bank of Dry Creek". Here

develops another reason why Mr. Bush in his diagrams

has flattened out Dry Creek so as to make it run east

and west through Discovery. By this process he m.akes

the rearing Bear Cub of his diagrams appear to be

more or less on the "north bank of Dry Creek". If he

had stood this nondescript, endwise. Bear Cub claim of

his, up on the east line of Discovery, as Discovery

really is located, the discrepancy would have been too

apparent.

3. The location notice says, "adjoining claim No. i

Below Discovery".

4. The location notice describes the Bear Cub as a

"bench claim".

These descriptions correct the words in the courses.

The rearing and diagonal Bear Cub in broken lines in

plaintiff's diagram on page 36, does not run lengthwise

on the pay streak, is not on the north bank of Dry

Creek, is not adjoining claim No. I Below Discovery,

and is not a Bench claim proper.

On the other hand, the Bear Cub claim, actually be-

ing occupied and being worked by the defendants and

as described in the survey attached to this brief, con-

forms to all of those descriptions, and its dimensions
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also conform to the description in the Reed Bear Cub

notice. It is approximately 660 by 1320 feet; it runs

lengthwise of the pay streak; it is on the north bank of

Dry Creek; it is adjoining claim No. i Below Dis-

covery; and it is a genuine bench claim.

When to this is added Mr. Elmer Reed's positive tes-

timony that in locating the Reed Bear Cub he was sim-

ply re-locating the original Axel Olsen Bear Cub, and

that he used the identical corners and lines (Tr. p.

292), the location and identification of the Bear Cub

Bench claim becomes absolute.

PLAINTIFF'S DIAGRAM ON PAGE 38.

Now appears the Daisy, and in introducing her, the

plaintiff accomplishes the greatest of his transforma-

tions. Having created the triangular space between

No. I Below and the movable Bench No. i, having

taken the Bear Cub by his nose, which was resting at

the southeast corner of No. i Below (at H) and

tipped him over backwards northerly and westerly

until he sits on his rump on the eastern line of Dis-

covery and occupying nearly half of the Franklin

Bench; having thus cleared the way for the Daisy,

he now accomplishes the following feat: he takes the

Daisy, which is absolutely fixed by its location notice,

as situated 25 yards northwest of the mouth of Newton
Gulch (Tr. p. i;j\ see M in Survey), pulls her away

from her mooring there, pulls her upstream toward

No. I Below, a thousand feet, more or less, and fits her
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triangular shape into the rectangular form of the Big

Clid.

Again, the Court is asked to hold before it one of

the plaintiff's diagrams, namely: that on page 38, and

then notice the following description of the Daisy

placer claim as shown by its original location notice

(Tr. p. 37), namely:

''Daisy Placer Claim, No. 8442, location notice

—

Placer claim." (N. B. It is nowhere called even a

Bench claim.) "Five acres of placer mining ground

on Dry Creek, a tributary of Snake River in the Cape

Nome Mining District, Nome Recording District, Dis-

trict of Alaska, and particularly described as follows, to

wit: Commencing at Discovery, where there is a stake,

on which there is a copy of this notice posted in a can,

and which is situate 25 yards N.W. of the mouth of

Newton Gulch, and about 330 feet from channel of

Dry Creek on left limit; thence in a N.W. direction

568 feet to the N.W. corner, where there is a stake

marked No. 2 Daisy; thence in a S.W. direction 920

feet to the S.W. corner where there is a stake marked

No. 3 Daisy; thence in an easterly direction 1320 feet

to the east corner where there is a stake marked No.

I, which is the Discovery or initial stake, and where

the location notice is posted as aforesaid; the claim

being a fraction in a triangular shape paralleling No.

I Below Dry Cr., that claim shall be known as the

Daisy placer claim."

Another reason now becomes apparent why in the

plaintiff's diagrams he has flattened out Dry Creek
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such an arrangement would fit in more conveniently

with some things in the above description.

As to the above description, note the following:

1. It begins 25 yards or 75 feet northwest of the

mouth of Newton Gulch (M). That ties it about a

thousand feet down stream from the Bear Cub prop

erty.

2. If its courses are literally followed and applied

on the survey attached to this brief, it would make

a triangle with its apex somewhere near the southeast

corner of No. i Below, its right leg extending 568

feet southeasterly to within 75 feet of Newton Gulch,

its left leg, 920 feet, more or less, coincident with the

southeast end line of No. i Below, and its base 1320

feet extending east and west across the channel of Dry

Creek and cutting through the northern portion of No.

2 Below, and "Just a Little Fraction", as shown on

the survey.

3. But it contains the words "paralleling No. i

Below Dry Creek^'. That may mean almost anything.

If located as above described, with its apex near the

southeast corner of No. i Below, its longer leg, 920

feet, would be exactly parallel with the southeast line

of No. I Below; but if it means that its greater length

is parallel to the greater length of No. i Below, then

we have to ignore its courses and swing it around on

its anchorage 75 feet northwest of the mouth of New-
ton Gulch (M) until its base runs northwest and
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southeast, and then its general length would parallel

No. I Below.

4. It is called nowhere a bench claim, but is referred

to three times in the notice as the "Daisy placer claim"

only.

5. It has no point or direction or dimension cor-

responding in any respect with anything contained in

the description of the Big Clid fraction claim (Tr.

p. 32), with the single exception of the distance "1320

feet", which is the same as the Big Clid '^thousand

feet" combined with the Big Clid "320 feet". But un-

fortunately for the attempted masquerade, the Big Clid

1000 feet runs north and the Big Clid's 320 feet runs

south, so that the 1320 feet distance of the Big Clid

represents a due north and south course (Tr. p. 32) ;

while the 1320 feet of the daisy runs due east and

west (Tr. p. 37).

We note again the convenience which Mr. Bush

found in making his diagrams so that Dry Creek about

here appears to run nearly east and west.
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CONDENSED BRIEF

I.

Defendants' claim, the Bear Cub, is prior in point

of discovery, location and recordation of notice, to

plaintiff's claim, the Big Clid, by thirteen months, and

to plaintiff's claim, the Daisy, by eighteen months. It

is, therefore, presumed to be prior and stronger in

right, and the burden is upon the plaintiff to overcome

it by a preponderance of evidence.

Snyder on Mines, Art, 576, 805, 870;

Lindley on Mines, Art. 365

;

Last Chance Mining Co. vs. Tyler M, Co., 157

U, S. 683,

IL

The Big Clid location notice, which is the origin of

plaintiff's claim, is void, for the following reasons,

namely: It was not made upon unoccupied and un-

appropriated land, and does not contain such a descrip-

tion of the claim by reference to a natural object or per-

manent monument as will identify the claim.

Snyder on Mines, Art. 154, 156, 395;

Lindley on Mines, Art. 363, 371

;

Rev. Stat. U. S., Art. 2324;

Croesus Mining Co. vs. Colorado M. & F. Co.,

19 Fed. 78.

III.

The power to grant a preliminary injunction where-

by defendants in possession of and working valuable
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property are interfered with to their possible great

damage is exercised with great caution, and such in-

junction will not be granted unless the party asking it

has made out at least a prima facie claim, has shown

urgent necessity or emergency and irreparable damage

to himself either because of the peculiar nature of the

act complaind of or of the insolvency of the parties

committing it, and that the possible injury done to the

latter if the injunction should be proved to be improp-

erly issued will not be greater than the possible injury

to plaintiff if it should be improperly denied.

Cycl. of L. & Pr., Vol. 22, p. 819, and large

number of cases cited at notes 66 and 67;

Ibid, p. 820, and cases cited at note 75;

High on Injunction, Sec. 13 ;

Daniels Chancery PI. & Pr., p. 1664;

Spelling on Extraordinary Relief, Sec. 23;

Lindley on Mines, Sec. 872;

Rend vs. Venture Mining Co., 48 Fed. 248;

Vogel vs. Warsing, 146 Fed. 949;

Snyder on Mines, Art. 1629, 1632;

Cosmos Expl. Co. vs. Gray Eagle Etc. Co., 104

Fed. 20-32;

B arranger on Mines, 718;

Am. & Eng. Enc. of Law, Vol. 16, p. 7_i-. ?k;
Stevens et al. vs. Missouri etc. Ry. Co., 106 Fed.

771.

IV.

Such an order rests in the sound discretion of the
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court and generally will not be interfered with on ap-

peal.

Vogel vs. Warsing, 146 Fed. 949;

High on Injunction, Sec. 1696;

Enc. of PI. & Pr., Vol. 10, p. 983, and large

number of cases there ctied at note 5.

V.

Irregularities in defendants' Bear Cub location no-

tice are immaterial, being controlled and corrected by
the markings on the ground.

Snyder on Mines, Art. 392;

Meydenbauer vs. Stevens, 78 Fed. 787;

Book vs. Justice M. Co., 58 Fed. 106;

Garrard vs. Silver Peak Mines, 82 Fed. 578;

Lindley on Mines, Art. 382;

McEvoy vs. Hyman, 25 Fed. 596, 599.

VI.

The defective courses in the defendants' Elmer Reed

Bear Cub location are immaterial, being controlled by

the monuments.

Lindley on Mines, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.

VII.

Plaintiff's Daisy Fraction location is void, because,

aside from the irreconcilable discrepancies in its de-

scription, if it could be construed to cover the ground

occupied by defendants' Bear Cub, it was not made

upon unoccupied ground, its date being January 12,
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1901, whereas defendants' Elmer Reed Bear Cub loca-

tion was placed upon the ground January 5, 1901.

See authorities cited above under No. I and

No. II.

VIII.

The brief of appellant's counsel, containing a totally

unwarranted and contemptuous reflection upon the

trial court, should be stricken from the files.

Encyclopaedia of Pleading and Practice, Vol.

3, p- 723

;

.Cyclopaedia of Law and Procedure, Vol. 2,

pp. 1017, 1018;

Gage vs. Gunther, 136 Cal. 350;

Green vs. Elbert, 137 U. S. 624;

Rosenberg vs. Stern, 77 111. App. 248, 253.

QUOTATIONS FROM AUTHORITIES.

ONLY UNOCCUPIED LAND CAN BE LOCATED.

Only unoccupied and unappropriated mineral lands

of the United States are open to exploration and loca-

tion under the law.

Snyder on Mines, Art. 154;

Lindley on Mines, Art. 363.

Applying this principle to the matter in hand it

must be quite apparent that where the lands, even

though otherwise public mineral land, is covered by a

valid, subsisting location, it is not open for exploration

or purchase, and therefore no valid discovery or loca-

tion can be made upon it.

Snyder, Art. 156.
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LOCATION MUST BE GOOD WHEN MADE.

A fortiori, the settled rule is that a location to be

good must be good when made.

Snyder, Art. 156;

Lindley, Art. 365

;

Belk vs. Meagher, 104 U. S. 279;

Oscamp vs. Crystal River M. Co., 58 Fed. 293.

FIRST IN TIME IS STRONGEST IN RIGHT,

As to locations of mining claims the rule * * *

first in time stronger in right * * * applies with

a full force.

Snyder, Art. 156.

First in time strongest in right.

Snyder, Art. 805

;

Last Chance M, Co. vs. Tyler M. Co., 157 U.

S. 683.

The doctrine of priority of location is the pervading

and all controlling principle of mining law.

Snyder, Art. 870.

The first in time is always the strongest in right, all

other things being equal.

Snyder, Art. 576.

However regular in form, a location is of no eftect

where there is a valid prior location subsisting.

Lindley, Art. 365.

The question of priority of appropriation is the con-

trolling element which determines the rights of the

parties.

Lindley, Art. 365.
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BURDEN OF PROOF IS UPON SUBSEQUENT LOCATOR AT-

TACKING PRIOR LOCATION.

Where re-location or amendment is made in conse-

quence of a supposed forfeiture or abandonment, the

burden of proof is on the party alleging or claiming

such forfeiture, and he must establish the same by a

preponderance of evidence.

Snyder, Art. 576;

Quigley vs. Gillett, loi Cal. 462;

Coleman vs. Curtis, 12 Mont. 301
;

Johnson vs. Young, 18 Colo. 625;

McEnnis vs. Egbert, 8 Colo. 41
;

Smith vs. North American M. Co., i Nev. 423;

Armstrong vs. Lower, 6 Colo. 393.

LOCATION MUST BE DISTINCTLY MARKED.

The location must be distinctly marked on the ground

so that its boundaries can be readily traced.

Art. 2324, R. S. U. S.;

Croesus Mining Co. vs. Colorado M. & S. Co.,

19 Fed. 78 (possibly 29 Fed.)

This is mandatory and must be complied with.

Lindley, Art. 371.

Marking on the ground must be sufficient to enable

a party going on the ground to trace the claim without

extraneous help.

Snyder, Art. 395.

The sufficiency of the marking of a claim is a ques-

tion of fact to be determined like any other question

of fact.
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Meydenbauer vs. Stevens, 78 Fed. 787;

Snyder, Art. 386.

Positive testimony of those who saw the stakes is

of greater weight than the negative testimony of those

who did not see them.

Snyder, Art. 396;

McEvoy vs. Hyman, 25 Fed. 596.

The object of the law is to prevent floating or swing-

ing.

Lindley, Art. 371.

So that those who in good faith are looking for un-

occupied ground not previously located may be enabled

to ascertain exactly what has been appropriated, in

order to make their locations upon the residue.

Ibid.;

Gird vs. California Oil Co., 60 Fed. 531, 536.

Ordinary prudence will suggest to the locator the

advisability of preserving his marks. But the law does

not require it. Therefore it has been held, that where

a mining claim has once been sufficiently marked on

the ground and all other necessary acts of location are

performed, a right vests in the locator which cannot

be divested by a subsequent obliteration of the marks

or removal of the stakes without the fault of the locator.

Lindley, Art. 375

;

Jupiter M. Co. vs. Bodie Cons. M. Co., 7 Saw.

96, no;

Book vs. Justice M. Co., 58 Fed. 106, 114;

, McEvoy vs. Hyman, 25 Fed. 596, 598.
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REQUISITES OF LOCATION NOTICES.

The recorded location notice is the genesis of the

locator's paper title.

Lindley, Art. 379.

It ''shall contain the name or names of the locators,

the date of the location, and such a description of the

claim or claims located, by reference to some natural

object or permanent monument as will identify the

claim."

U. S. R. S., Art. 2324.

RULES FOR CONSTRUCTION OF LOCATION NOTICES.

In the initiation of rights upon public mineral lands,

as well as in the various steps taken by the miner to

perfect his location, his proceedings are to be regarded

with indulgence, and the notices required invariably

receive at the hands of the Court a liberal construction.

Lindley, Art. 381

;

Parker vs. Bacigalupi, 83 Cal. 187.

To hold him to absolute technical strictness in all

the minor details, would be practically to defeat the

manifest end and object of the law. The pioneer pros-

pector, as a rule, is neither a lawyer nor a surveyor.

Neither mathematical precision as to measurement,

nor technical accuracy of expression in the preparation

of notices is either contemplated or required.

Lindley, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.
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The law being designed for the encouragement and

benefit of the miners, should be liberally interpreted,

looking to substance rather than shadow, and should

be administered on the lines of obvious common sense.

Lindley, Art. 381

;

Cheesman vs. Hart, 42 Fed. 98-99.

Mere imperfections in the certificate will not render

it void.

Lindley, Art. 381

;

Bennett vs. Harkrader, 158 U. S. 441, 443.

In matters of description, calls that are erroneous

will not destroy the validity of the notice or certificate,

if by excluding them a sufficient description remains

to enable its location to be ascertained,

Lindley, Art. 381

;

Duryea vs. Boucher, 67 Cal. 141.

A mistake in the certificate as to direction and cost,

such as '^northerly" instead of ''northeasterly", the de-

scription being aided by the monument on the ground,

if of no moment.

Lindley, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.

The certificate is not required to show the precise

boundaries of the claim as lying on the ground, but it

is sufficient if it contains directions, which, taken in

connection with such boundaries, will enable a person

of reasonable intelligence to find same and trace the

lines.
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Lindley, Art. 381

;

Gamer vs. Glenn, 8 Mont. 371 ;

Upton vs. Larkin, 7 Mont. 449;

Slavin vs. Mattingly, 8 Mont. 242

;

Brady vs. Husby, 21 Nev. 4753.

Courses and distances are generally recorded as more

or less uncertain, and always give place, in questions of

doubt or discrepancy, to monuments and boundaries

that are referred to as indicating and identifying the

lines.

This doctrine has been uniformly applied by the

courts to certificates of locations of mining claims.

Lindley, Art. 382;

Book vs. Justice M. Co., 58 Fed. 106, 115;

McEvoy vs. Hyman, 25 Fed. 596, 599.

Markings actually run upon the ground control dis-

tances and courses set out in a description of a record

notice of location where there is a conflict between the

two descriptions.

Snyder, Art. 392;

Meydenbauer vs. Stevens, 78 Fed. 787;

Book vs. Justice M. Co., 58 Fed. 196;

Garrard vs. Stiver Peak Mines, 82 Fed. 578.

It was certainly never intended that a slight mistake

in setting up stakes should invalidate the location.

Snyder, Art. 395.

PREREQUISITES OF PRELIMINARY INJUNCTION.

Clearness of title, or reasonable certainty of right, at
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least, will be required before a preliminary injunction

will be granted.

Snyder, Art. 1629.

The courts will in all cases exercise discretion with

reference to temporary or provisional injunctions, and

not every imaginary wrong will justify the use of this

extraordinary remedy.

Snyder, Art. 1632.

Neither will it be granted where very great injury

would thereby result to the opposite party, and in such

case the parties will be left to their remedies at law.

Snyder, Art. 1632;

McBryde vs. Sayre, 86 Ala. 458;

Chambers vs. Iron Co., 67 Ala. ^^'^\

Davis vs. Sowell, 77 Ala. 262.

In a recent federal case an injunction was refused

because damages were adequate.

Snyder, Art. 1632;

Kennedy vs. Elliott, 85 Fed. 832.

And in Montana a restraining order against cutting

timber was refused where defendant was solvent and

able to pay all damages.

Snyder, Art. 1632;

lieaney vs. Butte, &c. Co., 10 Mont. 590.

Courts do not lightly enjoin parties from prospecting

property in their possession, nor appoint receivers to

take property out of their possession.

Snyder, Art. 1632;



64

Cosmos Exploration Co. vs. Gray Eagle, &c.

Co., 104 Fed. 20-32.

Where it appears that the injunction will do defend-

ant an injury it will be denied.

Barringer & Adams on Mines, 718.

The power to grant preliminary injunctions should

be exercised with great caution and an injunction

should not be granted except in cases of most urgent

necessity.

Am. and Eng. Ency. of Law, Vol. XVI, p. 347;

Bonaparte vs. Camden, &c. R. Co., Baldw. (U.

S. 205) ;

Potter vs. Schenck, i Biss. (U. S.) 515;

Shoemaker vs. National Mechanics Bank, 2

Abb. (U. S.) 416;

Rend vs. Ventura Oil Co., 48 Fed. Rep. 248;

Avery vs. Fox, i Abb. (U. S.) 246;

Morris vs. Lowell Mfg. Co., 3 Fish Pat. Cas.

67.

Interference by injunction rests on the principle of a

clear and certain right to the enjoyment of the subject

matter in question, and an injurious interruption of

that right which on just and equitable grounds should

be prevented.

Am. & Eng. Ency. of Law, Vol. XVI, p. 347;

Morse vs. Machias Water Rower Co., 42 Me.

119;

Maryland Sav. Institute vs. Schroeder, 8 Gill

& J. (Md.) 93; 29 Am. Dec. 528.
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A preliminary injunction will never be granted un-

less under the pressure of an urgent necessity.

Am. & Eng. Ency. of Law, Vol. XVI, p. 345.

The damage threatened, which it is aimed to prevent

during the pendency of a suit, must be in an equitable

point of view of an irreparable character.

Ibid. .

Citizens^ Coach Co, vs. Camden Horse R. Co.,

29 N. J. Eq. 303.

A preliminary injunction is not granted except in

cases of pressing necessity.

Ahem vs. Newton, &c. St. R. Co., 106 Fed. Rep.

702;

Stevens vs. Missouri &c. R. C, 106 Fed. Rep.

Miller vs. Mutual Reserve &c. Assn., 109 Fed.

278.

The practice in the federal courts is to refuse an in-

junction pendente lite unless the case shows beyond rea-

sonable doubt the necessity of such intervention of the

court.

Paul Steam System Co. vs. Paul, 129 Fed. 757.

The rights must be clear and certain.

A court of equity will not deprive a defendant of

property in his possession on a preliminary hearing

either by the granting of an injunction or the appoint-

ment of a receiver unless strong and clear equities are

shown in behalf of the complainant.
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Cosmos Exploration Co. vs. Gray Eagle M. Co,,

104 Fed. 20.

The Appellate Court will not interfere with the dis-

cretion of the lower court in refusing temporary relief

by injunction unless there is a strong probability that

on the final hearing the plaintiffs will show themselves

entitled to the relief sought, or unless it appears that

the complainant will sustain great loss and damage,

or that they will be put to unnecessary trouble*>and ex-

pense if the existing status is not maintained until the

final hearing.

Higginson vs. Chicago V. & 0. R. R. Co., 102

Fed. 199.

Prerequisites of a preliminary injunction are that the

complainant must generally present a clear title or one

free from reasonable doubt, and set forth acts done or

threatened by the defendant which will seriously or ir-

reparably injure his rights under such title unless re-

strained.

In this case a preliminary injunction was set aside on

appeal.

Stevens vs. Missouri K. & T. R. R. Co., 106

Fed. 771.

It is a proper and well settled rule that the chancel-

lor should not grant a preliminary injunction unless

the case is practically free from serious doubts, especial-

ly where defenses are set up.

Central Stock Yard Co. vs. Louisville & R. Co.,

1 12 Fed. 828;

Dady vs. Georgia & A. R., 112 Fed. 845.
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Preliminary injunction will not be granted where

the proofs leave the court in serious doubt respecting

plaintiff's asserted rights, or where upon the hearing

of the motion it is not apparent that the ultimate de-

termination of the suit in favor of the plaintiff is rea-

sonably probable.

Empire Circuit Co. vs. Jermon (decided Aug.

2, 1905), 147 Fed. 534;

Home Ins. Co. vs. Nobles, 63 Fed. 642

;

Brooklyn Base Ball Club vs. McGuire, 1 16 Fed.

782;

Motchell vs. Colorado Fuel & Iron Co., 117

Fed. 723.

GENERALLY NOT DISTURBED ON APPEAL.

A preliminary injunction is not a matter of strict

right. Its issuance rests in the sound discretion of the

court and the exercise of this discretion in granting or

refusing the injunction will not as a general rule be

revised on appeal, or otherwise controlled or interfered

with.

Norton vs. Hood, 12 Fed. Rep. 763;

Poor vs. Carlton, 3 Sumner U. S. 70;

Clark vs. Wooster, 119 U. S. 322;

Am. & Eng. Ency. of Law, Vol. XVI, p. 345.

Such an order rests in the sound discretion of the

court and generally will not be interfered with on ap-

peal.

Shea vs. Wilima, 133 Fed. Rep. 209;

Proctor & Co. vs. Globe Refg. Co., 92 Fed. 257 ;
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Paris Medicine Co. vs. W. H. Hill Co., 102 Fed.

148;

Higginson vs. Chicago &c. R. C, 102 Fed. 197;

New York Asbestos Mfg. Co. vs. Ambler Asbes-

tos &c. Co., 102 Fed. 890;

Lake Sh. R. Co. vs. Felton, 103 Fed. 227;

Louisville Home Teleph. Co. vs. Cumberland

Teleph. Co., 1 1 1 Fed. 663 ;

Bartholomew vs. Union Paper Co., 113 Fed.

289;

U. S. Graphophone Co. vs. Seaman, 113 Fed.

745

;

Stearns Roger Mfg. Co. vs. Brown, 114 Fed.

939;

Chickering- vs. Chickering, 120 Fed. 69;

Empire State Idaho Min. &c. Co. vs. T. Hill

&c., 121 Fed. 973

;

Rahley vs. Columbia Phon. Co., 122 Fed. 623;

Kerr vs. New Orleans, 126 Fed. 920;

Massie vs. Buck, 128 Fed. 27;

Coram vs. Ingersoll, 133 Fed. 226.

A CONCLUSIVE AUTHORITY ON ALL FOURS WITH APPEL-

LEE'S CASE.

See Vogel vs. Warsing et al., 146 Fed. 949.

BRIEF INSULTING TRIAL JUDGE SHOULD BE STRICKEN

FROM FILES.

See Cyclopaedia of Law & Procedure, Vol. II,

pp. 1017 & 1018, and large number of cases

cited at note 86, p. 1018;
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Ency. of Pleading & Practice, Vol. Ill, p. 723;

Green vs. Elbert, lyj U. S. 615;

Gage vs. Gunther, 136 Cal., p. 350.
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EXTENDED ARGUMENT.

THE LAW APPLICABLE TO THE CASE.

The purpose of this appeal is to secure from the

United States Circuit Court of Appeals an order re-

versing the order of Judge Moore denying plaintiff's

motion for an injunction.

For the convenience of the Court we will repeat the

language of that order here. It is as follows (Tr.

p. i88) :

^'Monday, October ist, 1906, at 9:30 a. m. Present:

Hon. Alfred S. Moore, Judge.

''(Title of case.)

"The Court rendered an oral decision refusing to

grant plaintiff an injunction. The Court stated that

'On the showing before the Court the prior location

was the one under which the defendants claim, which

was in 1899, and plaintiff claims under a 1900 location.

It devolves on the plaintiff to show that the prior loca-

tion v/as not a valid location and was not a subsisting

location at the time he located, and therein is the

weakness of the plaintiff's case.'
"

The above order was based upon affidavits and other

evidence of a most conflicting character. The conflict

related to the actual location of the different claims

whose location notices were, many of them, of such an

indefinite nature as to require extraneous evidence to

put them in any particular place; and also as to the

acts of the various claimants upon the claims during

different years.
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But there was no conflict on one point upon Vv^hich

the whole case turned; namely, the priority of the Bear

Cub claim over the claims under which the plaintiff

is trying to hold. The Bear Cub claim was located

June II, 1899 (Tr. p. 31). The Big Clid claim was

not located until August ist, 1900—one year, one

month and twenty days later than the Bear Cub claim;

and the Daisy Placer claim was not located until Janu-

ary 1 2th, 1 901—one year, seven months and one day

subsequent to the location of the Bear Cub.

Defendants by a great mass of evidence, both by

affidavits and documentary, show that the Bear Cub

claim was from the very date of its original location,

June nth, 1899, down to the time of the trial, con-

stantly located at the place indicated in the survey at-

tached to this brief and on the actual ground now in

the possession of and being worked by the defendants;

and that from the day of its original location down to

the time of the trial that same ground had been con-

tinuously claimed by the defendants or their predeces-

sors in interest and had been regularly worked every

year without the slightest break.

The most that can be said of the plaintiff's evidence,

both by affidavit and documentary is that it creates a

conflict with the evidence produced on behalf of de-

fendants.

On this conflict the judge of the lower court decided

in favor of the defendants. The presumption is that

the decision was correct.
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It is conceded that in a proper case the lower court

would have had the right to issue a restraining order.

But it is perfectly well established that the plaintiff

in such a case has no absolute right to a restraining

order; it is discretionary with the lower court w^hether

such a restraining order be made; and while the dis-

cretion of the lower court in a matter of that kind is

not arbitrary, it can only be exercised in favor of the

plaintiff where the plaintiff makes out a case sufficient-

ly clear and certain to convince the lower court that

the plaintiff has at least some reasonable claim of

right which requires under all the circumstances the

extraordinary intervention of the Court to protect it,

and that such intervention will not do greater injustice

to the defendants, than its withholding might do plain-

tiff.

And when the lower court has once exercised its dis-

cretion on a question of this kind and denied the mo-

tion the presumption is that the discretion was prop-

erly exercised.

It is respectfully submitted that the plaintiff here

entirely failed to make out a clear case, or a case that

could by any stretch of the imagination be said to

approach anywhere near to clearness. On the con-

trary, his documentary evidence is too indefinite to be

of any value whatever, and his evidence by affidavit

so inconclusive and in many respects self-contradictory

as to be suicidal. For instance, compare the affidavit

of Charles H. Curry, sworn to August ist, 1906, in
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which he says that the stakes around the Big Clid in

1901 were marked ''B.C." (Tr. p. 162), which he ex-

plains might have been mistakenly supposed by de-

fendants' witnesses to stand for "Bear Cub", with the

affidavit of the same witness sworn to July 21st, 1906,

only ten days earlier, in which he swears with equal

positiveness that the same stakes at the same time were

marked in full ''Big Clid" (Tr. p. 1 19)

.

Moreover, there is another element which always

enters into a case of this kind and must appear in order

to justify the issuance of such restraining order as is

prayed for by the plaintiff. The plaintiff must show

with sufficient clearness to convince the lower court

that a failure to grant the order prayed for by him is

likely to result in irreparable injury to the plaintiff;

and on this point, while not conclusive, the question of

defendants' ability to respond in damages cuts consid-

erable figure.

Plaintiff, in drawing *his complaint, recognized the

necessity of this when he made the allegation (Tr. p.

13), "That certain of the defendants * * * are

* * * now insolvent, and any judgment for dam-

ages obtained by this petitioner would remain unsat-

isfied."

But on the hearing plaintiff abandoned this allega-

tion. He failed entirely to put in any evidence what-

ever on the point. While, on the other hand, the de-

fendants not only showed that they are responsible and

amply able to meet any judgment which plaintiff

might perchance obtain against them ; but they also
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showed that the plaintiff's fears with reference to the

carrying away of the proceeds of the claim were

unfounded.

And more than this, the defendants showed by con-

clusive and uncontradicted evidence that while the

restraining order was not necessary to protect the plain-

tiff, it would, on the other hand, if granted, do irrepar-

able injury to the defendants.

In other words, when the motion was finally sub-

mitted to and decided by the Court, it appeared that

defendants not only had priority, possession, good faith,

were themselves the discoverers and developers, at

heavy cost to themselves, of the great value now show-

ing in the claim—had not only all these material ele-

ments in their favor—but also all the nicer equities.

To recapitulate:

1. On a conflict of evidence the lower court decided

the facts in favor of the defendants;

2. On a question of discretion the lower court de-

cided in favor of defendants;

3. On a question of comparative equities the lower

court decided in favor of the defendants.

It is respectfully submitted that not only has the

plaintiff utterly failed to show that the Court's decision

was in any respect erroneous, but that the record is con-

vincing to the effect that the lower court could not

have decided in any other way.

Judge Moore, in spite of the serious reflections cast

on him by appellant's counsel on pages 34 and 38 of

their brief (and as to these reflections we will make



75

further reference later) understands the situation on

the ground better than an appellate court can, and

knows more about the credibility of witnesses than can

be ascertained at this distance; he had had this same

matter before him in the Curry case and had decided

the same way, in August, 1906, less than two months

before his decision in this matter.

It would be a most unreasonable and unjust exercise

of appellate power to interfere with his action.

ANALYSIS OF ARGUMENT OF APPELLANT'S COUNSEL.

On page 22 of their brief appellant's counsel aver

that the first location notice of the Bear Cub, that of

June nth, 1899, ''Is in itself insufficient as a notice

of mining location".

If they be correct, then a fortiori, the Big Clid

notice, which is in every respect more indefinite than

the Bear Cub notice, and the Daisy notice, which is

fatally definite, are insufficient to sustain the plaintiff's

claim (see Tr. pp. 31, 32, 37).

Let us compare the Bear Cub notice (Tr. p. 31)

with the Big Clid notice (Tr. p. 32), and see which

comes the nearest to being sufficient.

The Bear Cub description runs 1320 feet from stake

No. I (H) northwest to stake No. 4 (E), and has a

width northeast of 660 feet (H K; E F).

It states that it is a bench claim.

It is set "Southeast from Claim No. i Below on

Dry Creek".
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This corresponds to the Bear Cub claim as located

on the survey attached to this brief.

The Big Clid (see Tr. p. 32) is described as

''Between Newton Gulch and Dry Creek". That may

be anywhere in the angle between those two creeks.

It is described as running a thousand feet north and

320 feet south, 330 feet east, 330 feet west.

That is all there is to it. It is located nowhere, and

appellant's counsel's animadversions on ''slungshot"

claims are beautifully applicable to his own Big Clid.

The Big Clid, as described in its location notice,

could not possibly occupy the correct Bear Cub position

shown on the survey accompanying this brief; nor

could it possibly be made to occupy the space on the

plaintiff's diagrams (see Tr. pp. 33-38), which is

marked by him "Big Clid Fraction".

Now let us compare the Bear Cub notice with plain-

tiff's Daisy placer claim notice (Tr. p. 37).

According to the description in the Daisy placer

claim notice, it is tied to a definite point of commence-

ment, which is 25 yards, or 75 feet, northwest of the

mouth of Newton^ Gulch (M), and about 330 feet from

channel of Drv creek on the left limit. This is the

fixed point, or pivot, from which plaintiff's Daisy

"slungshot" must swing.

As its longest side is 1320 feet, the most that can be

done by swinging it on its fixed pivot is to make the

end of its base furthest from the pivot cut somewhere

into the southeast end of No. i Below.
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And here is another difficulty to overcon:ie. Accord-

ing to the Daisy's location notice description, the long-

est side of the Daisy runs in an "Easterly direction".

Putting the east end of the 1320-foot side of the Daisy

on its pivot, 75 feet northwest of the mouth of Newton

Gulch (M) and 330 feet from the channel of Dry

Creek, and swinging it west, the Daisy occupies almost

exactly the triangular space at the southeast end of No.

I Below, and in that position it extends clear across

the channel of Dry Creek and makes a true '^placer

claim", just as it is called. In the notices, it is never

called "Bench".

But, says appellant, the Daisy notice says "Parallel-

ing No. I Below, Dry Creek". In the position in

which we have just shown that the Daisy claim would

rest if its long side is placed to conform exactly to its

description in the notice,—that is, easterly and west-

erly,—the Daisy's 920-foot side would be parallel with

the southeast side of No. i Below.

But if the Court construes the very indefinite ex-

pression "paralleling" to mean that the length of the

triangle is parallel to No. i Below, then by violating

all the directions stated in the description, we can swing

the triangle on its pivot (75 feet northwest of M) from

the position in which we have described it above,

around to the northeast until its long side runs parallel

to the length of No. i Below, and it would then, while

violating all its directions as contained in the descrip-

tion in its notice, conform to the expression "parallel-

ing No. I Below Dry Creek". "Paralleling" does not
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mean ^'adjoining"; it does not mean ''opposite"; it does

not mean "having any coincident lines". The block

on which this Courthouse is located, which is bounded

by Sixth, Seventh, Mission and Market streets, is paral-

lel to the block bounded by Fifth, Sixth, Mission and

Market. It is also opposite to it. But this block is also

parallel to the block bounded by Fifth, Sixth, Mission

and Howard, though not rectangularly opposite, but

only diagonally to it.

Appellant's counsel, on page 32 of their brief, again

criticizes the Bear Cub original location notice as fol-

lows: ''It does not refer to the ground lying along and

on the north side of claim No. i Below Discovery."

No, but it does refer to a bench claim (that is, approxi-

mately parallel to the corresponding Creek claim),

with its length running northwest and southeast 1320

feet, and its width running northeast and southwest

660 feet, and set "Southeast from claim No. i Below

on Dry Creek". This conforms to the Bear Cub, as

laid out on the surv^ey attached to this brief. "South-

east" in an informal notice of this kind posted by a

miner who has no compass and no means of knowing

the exact north and south, does not mean an exact

geographical or mathematical "southeast". Appellant

and his counsel, with access to surveys and maps, and

in the deliberate preparation for trial of a case which

they claim involves several hundred thousand dollars,

have in each and every one of their diagrams (Tr. pp.

30-43) made an error of at least 30 degrees in the



79

direction of No. i Below, and of at least 45 degrees in

the direction of Discovery and Franklin Bench.

A rough miner staking out a claim for the first time

in a new country in which he had arrived only two

weeks before, certainly should be allowed as much lee-

way as appellant and his counsel take in the deliberate

preparation of an important case. And if when Axel

Olsen, on June nth, 1899, located the Bear Cub, he

thought that No. i Below ran in a direction either 30

or 45 degrees out of its real angle, his description of

the Bear Cub, as set southeast of No. i Below, was

perfectly consistent and correct, for if No. i Below

did run at an angle as much northeast of its true posi-

tion as the plaintiff and his counsel have put it south-

west of its true position, the Bear Cub would all be

southeast of No. i Below.

But in further answer to said criticism of the Bear

Cub, let us see how the Big Clid and Daisy Bench,

plaintiff's claims, meet the same criticism.

We ask the Court to look first at the description of

the Big Clid on page 32, of the transcript. Is there

anything in it that could, by the w^idest stretch, be con-

strued to place the Big Clid alongside of or on the

north side of claim No. i Below Discovery? There

can be no answer to this but an emphatic negative.

Now turn to the description of the Daisy placer

claim (Tr. p. ^j) ; ask the same question. The only

answer can be the same emphatic negative.

In their point marked "IIP' (p. 22 of their brief),

plaintiff's counsel charges defendants with laches. The
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statement of the point is not clear. It is impossible to

determine exactly counsel's meaning. But if it means

anything and is of any weight, it may be used with

greater force against appellant than against appellees,

as w^ill appear by changing a few of its words so that

it reads as follows:

''That actual possession of the ground in controversy

under the Bear Cub, and Reed Bear Cub Bench loca-

tions, for a period of over seven years, without protest

by the appellants, and without adversely asserting a

claim of rights based upon these ambiguous and con-

flicting notices of location (that is, the Big Clid and

the Daisy) establishes such laches on the- part of appel-

lant that he should not be heard in asserting title to

ground lying distinctly outside of the angle and direc-

tion referred to in his location notices."

It is evident that the lower court took exactly this

view.

APPELLANTS ATTACK m AXEL OLSEN'S DEED TO THE

BEAR MINING AND TRADING COMPANY.

As appears above, when Axel Olsen returned in the

fall of 1899 to Unga, and met the parties there who

were interested in the outfitting and grubstaking ven-

ture with the schooner "Bear", he made a conveyance

dated October 7th, 1899, to the Bear Mining and

Trading Company of five placer locations which he

had located in their behalf in the Nome District (Tr.

pp. 164-167).
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In this conveyance was included the Bear Cub by

the following description: "2nd. Bear Cub, a bench

claim situated on Dry Creek, opposite the Discovery

claim."

Appellant now makes great capital out of this in-

definite description, and says that because that de-

scription contains the words "opposite the Discovery

claim", that therefore the Bear Cub could not have

been adjoining No. i Below.

But there is nothing in this point.

The other descriptions in the same deed are all of a

very indefinite character, as are all descriptions in con-

veyances belonging to this class, executed in a frontier

country between miners in the early periods of mining

districts. Witness the descriptions in all the convey-

ances and documents upon which the plaintiff relies.

We will show later how indefinite all of those descrip-

tions are.

As to this description Mr. Olsen (see Tr. p. 263)

says: "Such description was a mistake on the part of

the man who prepared the deed, and was not noticed

by m.e at the time."

But that explanation is not necessary, for the de-

scription as it stands is not necessarily erroneous, when

all the conditions and circumstances are considered, as

they must be in construing an indefinite description.

"Opposite" is not a definite expression, any more than

"adjoining", or "paralleling" is a definite expression.

A glance at the survey attached to this brief shows
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that in a colloquial sense, and particularly in view of

what has been shown to be Mr. Olsen's indefinite ideas

of the points of the compass, at the time he made the

location, the Bear Cub as actually laid down on that

survey and on the ground is '^opposite" the Discovery

claim.

Wilson's restaurant, on the southwest side of 7th

street between Market and Mission, is "opposite" this

Court building—rectangularly opposite.

Appellees' counsel's temporary office (the first in the

fire district—and we are proud of it), is located on

the southeast side of Mission Street, about 100 feet

southwest of Seventh, yet from the very start we had

printed on our new letter-heads the words '^opposite

the Post-Office", and no one has ever misunderstood

it. It is opposite—diagonally opposite.

The construction of this word would depend also

largely upon the lay of the land, and as to this the

lower Court was better informed than the Appellate

Court can be.

Moreover, it must be remembered that in the early

days of any district, everything is referred to a greater

or less extent, to the original discovery, which in this

case would be somewhere along the creek bottom where

Dry Creek runs through the Discovery claim (see sur-

vey).

ANALYSIS OF APPEllANT'S PRIZE DOCUMENTS.

Appellant's counsel, having waded through the con-

flicting affidavits in this case, throws up his hands in
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despair and with the wise man of old exclaims, ''I said

in my heart, all men are liars". (Appellant's brief,

p. 25.)

He casts all the affidavits on both sides to the wind

(coming back, however, later, with great gusto to his

ow^n), and bases his case on thirteen documents, which

he says cannot lie. (See appellant's brief, pp. 26-28.)

An examination and analysis of these documents

show that they do not in any particular assist appel-

lant's case.

Moreover, most of them on their face have nothing

to do with the case, and cannot be made to have any

relation to it except with the assistance of the much-

abused and discarded affidavits. They all require ex-

traneous evidence to give them relevancy.

. I & 11.

His first two documents are the Big Clid and Daisy

placer claims notices of location. (See appellant's

brief, p. 22.)

As we have already shown, neither one of these lo-

cation notices contains a description which would put

the plaintiff's claim in conflict with the Bear Cub.

They have to be torn away from their moorings, and

floated in affidavits to get anywhere near the Bear Cub.

HI.

His third document is the deed from F. F. Bowers

to Charles Curry (Appellant's brief, p. 26, Tr. p. 82).

A single glance at this deed shows that it describes



84

the ground solely by reference to the Big Clid and

Daisy location notices, and therefore lends no more

assistance to appellant's case than those notices them-

selves do.

IV.

Appellant's convincing document No. 4 is the deed

from Charles Curry to Henry Tomlinson and C. F.

Hannum, each of a quarter interest in the Big Clid

and Daisy (Appellant's brief, p. 26; Tr. pp. 79, 80).

This deed (see Tr. p. 80) also describes the property

solely by reference to the Big Clid and Daisy location

notices, and therefore is in every respect as useless for

appellant's purposes as they.

V.

Appellant's next document is the mining claim lease

executed by Curry in February, 1902, to R. Harris

(Appellant's brief, p. 27; Tr. p. 92).

The description in this document is as follows (Tr.

p. 93) : "All that certain placer mining claim and

ground situated in the Cape Nome Recording District,

District of Alaska, and known as the Daisy Bench

Claim adjoining on the left limit No. i Below Dis-

covery on Dry Creek, located by F. Bowers on the

6th day of August, A. D. 1900, recorded on the

day of ,
A. D., at page, volume , in the

office and records of the recorder of the Cape Nome
Recording District."

This is the first appearance in any recorded docu-

ment, of any description of the Daisy as a "Bench
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Claim" or as "adjoining on the left limit No. i Below

Discovery."

To that extent it lends comfort to the appellant, but

that description cannot be definitely located without

the assistance of affidavits, and in itself it only shows

that on February 2nd, 1902, Charles Curry leased to R.

Harris property so described.

To help out this lease, appellant introduced affidavits

to the effect that under this lease R. Harris and others

mined out about one thousand dollars from some of

the ground now actually occupied as Bear Cub ground

by the defendants.

On the other hand, let us see what one of the men,

Louis Rochat, who worked under that lease says about

it. (Tr. pp. 237-241.)

^Tn the fall of i90f, myself and five others obtained

a lay upon a claim on Dry Creek from Charles H.

Curry, the plaintiff in this action, which he called the

Daisy claim, and which was described by him as being

on a draw running into No. i Below Discovery on Dry

Creek. He did not point the ground out to us, but

described it generally to us. Myself and partners went

upon the premises adjoining No. i Below Discovery

on Dry Creek in February, 1902; upon going upon said

premises we made search for the stakes of the Daisy

Placer Mining Claim, the claim upon which we had a

lay and which Mr. Curry was claiming. We did not

find at that time a single stake of the Daisy claim, but

from a general description given to us by Mr. Curry,

we began mining upon the premises adjoining No. i
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Below Discovery on the left limit, upon a draw that

we found running into Dry Creek, which we supposed

to be the draw which Mr. Curry referred to. While

we were operating upon said premises Mr. Curry

visited us, and upon occasion of one of his visits myself

and partners asked him to point out the stakes of the

Daisy claim so as to define the limits of said claim. He
was unable to find any of the stakes of the Daisy claim,

did not point out any to us, and was very uncertain as

to the limits and boundaries of the Daisy claim. At

the time we examined said ground for the Daisy claim

wc did find four corner stakes of the Bear Cub Placer

Mining Claim. These stakes were marked ''Bear Cub",

and were good, solid, wooden stakes, and stood at each

of the four corners of the Bear Cub claim. One of

said stakes stood at the common corner of No. i Below

Discovery and No. 2 Below Discovery on Dry Creek.

Another stake stood at the common corner of No. i

Below Discovery and Discovery on Dry Creek, and

the other tw^o corner stakes stood in a northeasterly

direction from said corners, a distance of about 600

feet. I did not measure the distance between the

corner stakes, but they stood at about the usual width

of a claim. Said claim was a well-marked claim, and

said stakes were prominent landmarks, and defined a

bench claim on the left limit of No. i Below Discovery,

adjoining and paralleling No. i Below Discovery, and

having about the usual width of placer mining claims,

to the best of my recollection, about 600 feet. By such
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Staking and marking the southeast corner of the Bear

Cub claim stood at the common corner point of No. i

and No. 2 Below Discovery on Dry Creek, and the

northeast corner stood about 600 feet in an northeaster-

ly direction from the said southeast corner and in a

direction away from the creek. The southwest corner

of the Bear Cub claim stood in the common corner of

Discovery and No. i Below Discovery on Dry Creek,

and the northwest corner stood about 600 feet in an

northeasterly direction from said stake and from said

corner. I would say that the Bear Cub claim at that

time was an exceptionally well-marked and well-staked

claim; that its boundaries could be readily and easily

traced upon the ground.

"Myself and partners continued working upon what

we supposed was the Daisy claim upon the theory that

said Daisy claim was a prior location to the Bear Cub

claim. We knew nothing contrary, and could only

suppose that said Daisy claim had any validity by

reason of being prior to the Bear Cub claim.

"I have visited said Bear Cub placer claim upon this

day, July 25th, 1906, in company with Otto W. Carlson

and was asked by Mr. Carlson to point out the location

of the Bear Cub stakes as I found them and knew them

in the spring of 1902. I went to the corners of the

Bear Cub claim as I had known them and found stakes

of the Bear Cub at the various corners of said claim as

I knew them. The corner stakes of the said Bear Cub

claim are in exact position as they were in 1902, and the

said Bear Cub claim is marked exactly by stakes as I
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found the claim and the stakes thereof when I first

went upon the ground. There is absolutely no question

in my mind that the Bear Cub claim is now staked upon

the ground exactly as 1 found it in the year 1902, but in

different stakes."

VL
Appellant's next document, No. ^'VI" (p. 27 of Ap-

pellant's Brief), is an agreement between R. Harris

and the Beau Mercantile Company, dated April 2nd,

1902, under which R. Harris agrees to give to the Beau

Mercantile Company 75 per cent of the gross output

of gold derived under the above-named lease, in con-

sideration of $700 worth of provisions furnished by the

Beau Mercantile Company.

The transcript only shows a brief abstract of this

agreement (Tr. p. 135). It contains no description

whatever, and in any event could not be of any more

importance than the lease itself.

And assuming that everything that is claimed by

appellant for this mining lease and this agreement to

be true, it would not affect the appellees' case; it would

only tend to shovv^ that in 1902 parties acting under

Curry were trespassing upon a prior claim.

VH.

Appellant's document No. "VH" (Brief p. 27) is

an assignment by Curry to Caleb Whitehead of the

Harris lease above referred to. This assignment ap-

pears at page 96 of the transcript. It is attached to the

lease itself, and contains in itself no descriptions what-
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ever. As an assistance to appellant, it is of no more

weight than the lease, and is evidently given the dignity

of a separate number solely for the purpose of length-

ening the list, appellant's counsel evidently being un-

satisfied with a list containing anything less than the

lucky number ''13".

VIII.

Appellant's document No. ''VIII" (Brief p. 27) is

a mortgage of four-sixths of the Daisy Bench Claim

by Charles Curry to Caleb Whitehead, dated April

2nd, 1902.

The description in this mortgage is first by reference

to Bowers' location notice, and to that extent is no

better than the notice itself.

It goes on, however, and says, ^'And now being

worked by R. Harris under a lay describing the claim

as the Daisy Bench Claim, adjoining on the left limit

No. I Below Discovery, on Dry Creek, in the Cape

Nome recording district of Alaska."

This is simply repeating the language of the above

lease, and the document has not so much force even, as

the lease itself.

IX.

Appellant's document No. ''IX" (Brief p. 28) is

the mortgage note from Charles Curry to Caleb White-

head, to secure which note above named mortgage

was given.

This note (Tr. p. 91) has no reference to the prop-

erty whatever, and, of course, could not in any event



90

have any more force than the mortgage, and appears

to have been introduced by appellant's counsel simply

as so much padding.

X.

Appellant's document "X" (Brief p, 28) is a notice

of forfeiture.

It seems that Curry claimed to have done all the

assessment work on the ''Daisy Claim" for the year

1903, and this notice of forfeiture was given for the

purpose of enabling him to oust his co-owners, C. F.

Hannum, Henry Tomlinson, and F. F. Bowers, for

default in the payment of their shares.

The description in this notice of forfeiture is as fol-

lows (Tr. p. 138) : "The Daisy Bench, situated on

the first tier on the left limit of Dry Creek, Opposite

No. I Below, and the right limit of Newton Gulch,

Cape Nome recording district. District of Alaska."

This description is almost exactly the same as in the

lease, and helps appellant's case no more than that

document.

Appellant's counsel lays stress upon the fact that this

notice was published from April 13th, 1904, to July

13th, 1904, in the "Nome Nugget" (See affidavit, Tr.

pp. 138 and 139). But the description is so indefinite

that the publication would not give notice to any one

except parties named, and then it would be because

their names were published and not because the de-

scription locates anything.

We ask the Court to look at the survey attached to
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this brief and at the Bear Cub claim as there located.

Would any member of the Court, picking up the

^'Nome Nugget", as published between April 13th and

July 13th, 1904, and reading the notice of forfeiture

as it appears on page 138 of the transcript, addressed

to three strangers, think for a moment from anything

contained in that notice, that any portion of the land

occupied by the Bear Cub was intended?

XI.

Appellant's counsel's document No. "XI" is a min-

ing lease dated January 5th, 1905, from Charles Curry

to A. R. En3^ear and Gus Swanson (Tr. pp. 96 and 97)

.

The description here is as follows (Tr. p. 97) :

"That certain placer mining claim and ground situated

in the Cape Nome Recording District, District of

Alaska, and known as 'Daisy Fraction', located by F.

Bowers on the day of
, A. D. 1900,

recorded on the day of
, A. D. 1900,

at page , Volume , in the office and

records of the Recorder of the Recording

District."

One glance at this description is enough to show that

the document is of no assistance to appellant whatever.

Assuming that its reference to the Daisy Fraction lo-

cation is sufficiently definite to entitle the document to

be received in Court as evidence at all, it could not

help the appellant any more than the Daisy Fraction

location itself, and here note that F. Bowers' location of
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the Daisy Fraction was not as stated in said lease in

"A. D. 1900", but was in January, 1901. (Tr. p. 37.)

XII.

Appellant's document "XII" is the deed from the

Alaska Banking and Safe Deposit Company and C.

F. Hannum to William H. Bush, the plaintiff, dated

April 3rd, 1905 (Brief p. 28; Tr. p. 145).

This deed describes the property by reference to the

Big Clid and Daisy location notices, and to that extent

is no better than they.

But it also contains the words "All that certain frac-

tional placer mining claim, lying and being on the left

limit of Dry Creek, and running parallel with Number

One Below Discovery on Dry Creek, between Newton

Gulch and Dry Creek."

It is curious that here the parties have abandoned

the words "opposite" and "adjoining", and simply say

"running parallel with Number One Below Discov-

ery".

Would any one, reading that description, take notice

that it covered any of the land covered by the Bear

Cub, as shown on the survey? We think not.

XIII.

Appellant's document No. "XIII" is an affidavit of

assessment work made by J. S. Wheeler, dated October

4th, 1905 (Brief p. 28; Tr. p. 136).

This notice of assessment work as it appears in the
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record, contains no description whatever, and is not of

the slightest value for any purpose.

' In appellant's counsel's panegyric on the above thir-

teen documents, he comments as follows (Brief p. 29) :

"Here are instruments that bear the signatures of

no less than three bankers of Nome, all now officials

of the three different Banks in business there. These

men are Whitehead, Thatcher and Ames."

Why does he not produce Whitehead, Thatcher and

Ames as witnesses? They are in Nome now, he says.

They do not belong to the glorious company of absen-

tees whom he names in his affidavit on page 40 of the

transcript, as persons who will substantiate his claim.

He does not produce these men because he know^s

that the transactions in connection with which their

names are mentioned, were entirely insignificant, that

they knew nothing about the property involved, and

dealt with the parties on their personal credit only.

Again, he goes on, "Here are the signatures of one

of the best known lawyers in Nome, inscribed years

back, not once but numerous times."

This "best known lawyer" is C. F. Hannum. Plain-

tiff has produced his affidavit. (Tr. pp. 52-55.) We
invite the Court's attention to that affidavit. It is

simply a recital of what is shown by the documents

themselves. There is not one word in it as to where the

Daisy placer claim was located.

Again, counsel goes on "Here is a contract taking

an assignment of money arising from a lay on the Daisy
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Fraction taken by one of the largest mercantile firms

in Nome."

This, of course, is the Beau Mercantile Company

(Tr. p. 135).

Why did plaintiff not produce as witnesses some

parties connected with that company?

Again, ''Here is a mortgage on the Big Clid or Daisy

Fraction, taken back in the year 1902, when the mem-

ory of men was undoubtedly as clear as to claims and

boundary lines as at the present time" (Brief p. 29).

Undoubtedly. Why, then, did Mr. Curry and Mr.

Whitehead, when they drev/ the mortgage which ap-

pears at pages 87, 88 and 89 of the transcript, not de-

scribe the property so it could be located? Why did

they not use the climacteric particularity of the deed

which Mr. Bush and his counsel rushed out of Court

on Septem.ber 28th, 1906, to get, in order to save the

plaintiff from being thrown out of Court for complete

failure of title? In that deed the description says (Tr.

p. 85) : "The premises known as the Daisy Placer

Mining Claim, formerly located and known as the

Big Clid, said claims being identical in form (tri-

angular) and being one and the same mining claim,

being and situate in the left limit first tier opposite to

adjoining and parallel to Creek Claim No. One (i)

Below Discovery Claim, on Dry Creek", etc. (Italics

ours.)

Aeain, counsel says (Brief p. 29) : ''Here are the

hands and seals of no less than seven Notaries Public

to instruments relative to the Big Clid or Daisy Frac-
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tion. Here are twenty men subscribing as witnesses

or parties to contracts relative to the Big Clid or Daisy

Fraction." (Italics ours.)

How conclusive this is! Doubtless, the lower Court

should have decided on the relative count of the num-

bers of Notaries and subscribing witnesses marshalled

on behalf of either party. And assuming that to be

the proper way to decide the case, the Court was un-

doubtedly right, for the record shows marshalled on

the side of the defendants a much larger number of

hands and seals of Notaries Public and subscribing

witnesses. There are so many we cannot spare the

time to count them.

But after all, all of appellant's argument on the sub-

ject of these documents is irrelevant and has not the

slightest weight in answer to the proposition upon

which the Court decided the case.

The most that can be said of these documents is, that,

with the assistance of affidavits, they may be construed

to show that at various periods beginning in 1900, cer-

. tain parties other than the defendants worked on a part

of the Bear Cub ground and claimed part of it.

Admit all this, what effect has that against a prior

claim properly located June nth, 1899, and legally

maintained by proper assessment work continuously

ever since?

Certainly a prior legal location, if it is to be over-

come at all by a subsequent location, must be overcome

by better evidence than evidence that mere trespassers



96

had at times entered upon portions of ,the ground un-

known to the legal claimants, and stolen gold there-

from. And the fact that they committed the trespass

under color of a claim, does not strengthen their po-

sition, unless notice of that claim is brought clearly

home to the original owners in such a way as to neces-

sarily amount to a challenge of the original owners

title, and that must be followed by evidence of such

acts on the part of the original owners in relation to

such challenge as would amount to a recognition of the

challenger's claim.

APPEllANT'S ATTACK ON APPEllEE'S AFFIDAVITS.

Appellant's counsel, in a forty-page brief, filled with

declamation and vituperation, in effect says that every

one of appellees' witnesses perjured himself.

Probably the lower Court was a better judge of this

than appellant's counsel ; better also, than the Appellate

Court can be.

But if defendants' witnesses were of so bad a repu-

tation as appellant's counsel, on page 35 of his brief,

says they were, why did he not introduce impeaching

testimony?

And without wearying the Court by going into an

analysis of all the affidavits on either side, we respect-

fully submit that the defendants' affidavits, for number,

respectability and responsibility of the witnesses, for

clear and definite statements of facts, not only compare

favorably with any of the affidavits on behalf of plain-
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tifi, but are in every respect far superior to them. Ap-

pellant's counsel charges appellees' counsel with having

struck off all the affidavits at once,
—

'^In the"—to use

counsel's language—^'sharp matrix of legal nesessity"

(Brief p. 34), and refers to certain general expressions

in these affidavits such as ^'well-marked claim", ''one

of the best known claims" and "similar well-turned

generalities" (Brief p. 33). It is amusing to see how

many times those very words are used in appellant's

own affidavit.

APPEllANT'S ATTACK ON THE COUET.

But when appellant's counsel turns from abuse of

defendants' counsel and witnesses, to reflections upon

the Court, we think he has overstepped the limit. To
preface an insult to the Court by the words "No dis-

respect is intended" (Brief p. 34), makes the succeed-

ing disrespect more contemptuous.

And we respectfully submit that the following

language, reflecting upon the ability and honor of the

Judge of the lower Court, constitutes a sufficient breach

of professional duty to justify this Court in striking

out appellant's brief.

That language is as follows (Brief p. 34) : "If the

lower Court would give greater heed to certain facts

of general conditions patent to every one in the district,

there would be less burdensome litigation for this ap-

pellate tribunal and more work for the Grand Jury in

the North. It would be comforting (the italics are ours)

to believe that in giving weight to many of the affi-
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davits offered for the appellees, that the District Court

was unadvised of the general notoriety and general

repute of the men offering them."

This is equivalent to saying that the lower Court

knew that the reputation of defendants' witnesses was

so bad that their affidavits were not entitled to weight;

but that in spite of this knowledge the Court gave them

weight to which they were not entitled.

And again (Brief p. 38) : "When the trial Judge

stated from the Bench that 'he had received a letter

from his brother down in southeastern Alaska who told

him that he was getting the reputation down there of

ruining the country by granting injunctions' ", etc.

—

what is this but an insinuation that the Judge's decision

in favor of defendants, refusing to grant an injunc-

tion, was influenced by his fear of the reputation

referred to?
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RECAPITULATION

I.

Defendants' claim, being prior in time, is strongest in

right.

II.

Plaintifif failed to produce a preponderance of evi-

dence sufficient to overcome the effect of defendants'

priority.

III.

Plaintiff's claim is not only subsequent in time to de-

fendants, but is void for indefiniteness and non-compli-

ance with the statutes as to marking and recording.

IV.

Plaintiff did not make out a clear enough case to

justify the Court in granting him the extraordinary

remedy of a preliminary injunction.

V.

Plaintiff cannot suffer by reason of the denial of his

motion ; whereas the granting of his motion would have

been equivalent to confiscation of defendants' leasehold

interests.

VI.

The defendants Ashley, Adams and Carlson, at their

own risk and great expense, discovered and developed

the value in the claim at issue, and without notice of

any claim on behalf of plaintiff, who acquired his
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alleged paper interest, in 1905, for twenty-five

dollars.

VII.

The Judge of the lower court, being familiar w^ith

the ground, the surroundings, the class of business

involved, and the parties and witnesses, is the best quali-

fied to decide the facts and determine the relative

equities, especially in view of the fact that, only a

month before the hearing of the plaintiff's motion in

this case, the same Judge had heard and determined an

exactly similar motion, covering the same claim, in the

Curry case, and had then arrived at the same conclu-

sion.

VIII.

Such a matter is peculiarly within the discretion of

the lower court and its decision is never disturbed, un-

less appellant can show a clear abuse of discretion, and,

in this case, instead of making out any such abuse of

discretion, the record brought up by the appellant is

convincing to the effect that the Judge of the lower

court could not possibly, on the showing made before

him, have arrived at any different conclusion.

IX.

The decision of this Appellate Court, rendered June

27, 1906, in Vogel vs. JVarsing, 146 Fed. 949, is con-

clusive of this present appeal. There the claim of the

defendant was not so well established as the defendants'

claim in this present case, yet this Appellate Court de-
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clined to interfere with the action of the lower court in

refusing to grant a preliminary injunction preventing

the defendant from working the claim while the action

testing the title was tried on the merits; and the con-

cluding words of the opinion of this Appellate Court,

in that case, written by Gilbert, Circuit Judge, and con-

curred in by Ross and Morrow, Circuit Judges, are

exactly applicable to this present case, viz.

:

"The granting or withholding of an injunction pen-

" dente lite ordinarily rests in the sound discretion of

" the court to which the application is made. It is not

" for this Court to say whether it would have granted
" or withheld an injunction upon the showing which
'' was made in the court below. We must recognize

" that upon that court was imposed the responsibility

" of the exercise of sound discretion upon the case as it

" was presented. Unless there has been a plain disre-

" gard of the facts, or of the settled principles of equity

" applicable thereto, the exercise of the discretion of

that court is not subject to reversal in this."
u

X.

The independence and dignity of the bench require

that such reflections as appellant's counsel have cast

upon the Judge of the trial court should not be per-

mitted. From a contempt committed in its presence

the trial court can protect itself; but the only protec-

tion the Judge of the trial court can have from such an

attack made here, in his absence, must come from the

Appellate Court. This Appellate Court should punish

such a serious professional breach.
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We respectfully submit that the order of the lower

court should be affirmed, and that the appellant's brief

on file herein should be stricken from the records.

JOSEPH HUTCHINSON,
Attorney for BEAR MINING & TRADING CO.,

OTTO W. CARLSON, R. M. ADAMS and A. N.

ASHLEY, Appellees and Defendants in Error.
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We respectfully submit that the order of the lower

court should be affirmed, and that the appellant's brief

on file herein should be stricken from the records.

JOSEPH HUTCHINSON,
Attorney for BEAR MINING & TRADING CO.,

OTTO W. CARLSON, R. M. ADAMS and A. N.

ASHLEY, Appellees and Defendants in Error.
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